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I owe my esteemed rearders an apology for the long delay 
which has occured in the publication of this edition after its pre¬ 
decessor of 1927 and a few supplements thereafter. The favourable 
speed at which the first and second editions were exhausted leav- 
ing still a demand behind, called for and justified a corresponding 
need for renewals of the same at reasonable intervals, but for 
various reasons, happily not one of them being a lack of interest on 

my part in my literary pursuits, I could not give the work the time 
and attention it deserved. 

Early in the year 1929, I was placed on special duty to con¬ 
duct as Grown counsel the notable trial, known as the Lahore 
Conspiracy case, which took about two years to finish. Then I was 
posted at Lahore as senior Public Prosecutor which is deemed to 
be a prize-post but is at the same time a “ busy-post ” no less. 
After some years, I had another important charge but at a place 
where we had no printing and publishing facilities. 

Later, in the year 1938, I began my practice in the High 
Court which too kept me, and keeps me, sufficiently busy, but the 
long-term vacations and week-end recesses, together with the 
cangenial atmosphere which there prevails to keep one in good 
spirits, gave me sufficient relief to recall to my mind my old 
hobby, in particular the first book of my Series, the Police Diaries 
and Statements, which I have the pleasure now lo present. 

But there came then other difficulties in my wav. The 
Second Great War broke out and continued long enough to make 
paper scarce and publications rare. After the War was success¬ 
fully over. Publishers’ quota gradually increased and thanks To 
Messrs. Law Book Company and the Paper Control Officer 
Lahore, who made some of my publications possible, tho’ still 
bdng isseJ'" '^hich account for the limited copies 
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Any how, I welcomed the opportunity and took it in right 
earnest. It was undoubtedly a laborious task to do, to wade 
through, that is to say, a number of Law Reports which had since 
come out, but God be thanked, I have done that task, and done 
it with the care and zeal which are my own. 

In bringing out this edition, accordingly, I have not only 
brought the case-law commencing from the year 1929, where I 
left it, up-to-date, but have thoroughly revised the whole book 
and, with the advantage of longer experience by now, recast it 
in a manner which would, I dare say, be found more elaborate, 
clear and to the point than it was during my maiden attempts. 
I hope my esteemed readers would accord this, my humble work, 
the same amount of cordial reception as they gave the previous 
ones liberally enough. 

It may be noted that simultaneously with this book are 
being re-published revised editions of two other books of my 
“Criminal Law Series ”, Police Reports, Investigation, 

cognizance. Prosecution and Extradition,” Vol. 2, and the “ Law' 
of Identification” in all its espects, Vol. No. 3—and these three 
new books in the new year will it is hoped, provide the reader 
with adequate and interesting material for the study of an impor¬ 
tant branch of criminal law in daily use. 

I am glad to add that in the preparation of this work and 
other recent publications, I had at my elbow a young budding 
lawyer who is no other person than my son, Anwar, so keenly 
interested in the study of law. 


39, Temple Road Lahore KALANDAR ALI KHAN 

Feb., 1947 





PREFACE TO THE SECOND EDITION 

In presenting this, the Second Edition of my book* entitled the Police 
Diaries and Statements, I have to place on record my grateful acknowledgment 
for the warm reception accorded to my First Edition by the members of my 
profession, the Police and the Magistracy. In about a year’s time my office 
ran short of its stock, while the demand for the book ran so quicker than the 
speed of my leisure that, even after the announcement of the 2nd Edition, a 
few months had to pass before it could actually come out. I owe my regis¬ 
tered subscribers an apology for this delay. 

In this Edition, I have brought the case-law quite up-to-date, incor¬ 
porating therein all that was, from time to time, issued in the shape of 
Supplements and Addenda together with Rulings up to June 1927. 

In the first five Chapters, I have retained the same number of para¬ 
graphs as before, the new and additional matter being indicated by letters of 
Alphabet, but the subject of Statements of Accused has so completely been 
revised and re-written as to form four Chapters, viz., VI to IX. Special 
reference is invited to these Chapters which, I trust, would be of great use to 
the reader in solving many a nice and subtle point relating to Reports by 
accused persons. Admissions and Discoveries relevant under the Evidence 
Act. The relative position of these rules of evidence and S, 162 of the Code 
of Criminal Procedure has also been clearly set forth. In a word, I hope my 
commentaries on the subject would be found comprehensive. ^ 

The Chapter on Confessions, which is now numbered X, has also been 
revised, but I must point out that it does not claim to be exhaustive, for the 
simple reason that, in view of the extensive case-law available thereon, I have 
been advised to bring out an independent book under the name of the *L*aw of 
Confessions which will be published shortly. 

The Debates in the Legislative Assembly have been retained for their 
interesting and instructive contents with some new matter at the end wliich 
had previously escaped notice. 

The Police Rules and Regulations had also their share of additions, the 
chief one being the Burma Police Rules which have been completely set in. 

All-told, this Edition not only records 150 pages over and above the 
bulk of its predecessor, but contains a volume of matter which would be found 
handy and useful. 

U , ^ particularly acknowledge the patronage extended to rnv 

thenar '"^rious Inspectors-General of Police, as also the Bench and 

I shouldn’t forget to thank my worthy Printers, the Mercantile Press 
Lahore, for the clean, correct and superior get-up of this work. ’ 


Multan, 
28th August 1927, 


M. K. A. KHAN 
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PREFACE TO THE FIRST EDITION 

I began this subject with an Article in my Series on Section 162 of the 
Code of Criminal Procedure as moulded by the Amendments of 1923, a burn¬ 
ing topic of the day then, and a difficult and important one still, but the more 
I devoted myself to it the more it sprang into various branches gradually—till 
I discovered that it had pretty well grown into dimensions which could accom¬ 
modate nothing short of a small treatise, independent and self-contained, well 
worth being detached from the Journal and published separately for the 
benefit of my brothers in profession, Judiciary and Police-officers. The present 
work is the development of that idea. 

I have called that famous Section (162) an “ unhappy ” one and I may 
be excused for a frank expression of my views on its new frame and constitu¬ 
tion. I have found fault with itself and pointed out a number of difficulties 
it has to combat against. 

I have appealed to the learned Legislative Assembly for amendments 
wherever necessary, and I have appealed to the Hon’ble Judges of High 
Courts for a solution of the manifold problems which have since cropped up. 

While studying the case-law on all matters relevant hereto, I came 
across a mass of Rulings scattered over numerous Law Reports which had 
long been considered good law, and which are still not bad for practical utility 
if construed correctly in the light of the new law and the decisions thereunder. 

I gathered together, accordingly, the old and the new, examined them again, 
weighed and reweighed them, and like an honest seeker after right things I 
sifted the right, so far as I could comprehend it, from that mass which was 
before me, and from the results thus obtained (which were again packed into 
appropriate lots) I culled what I venture to call “ Ten Rules for the Use 
of Police-diaries and Statements.” I may note that there is no one else to 
share with me the responsibility of the propositions I have therein submitted, 
and should there be found anything anywhere amiss, the fault would be 
wholly mine. 

Having done with the Police Diaries and Statements of Witnesses^ it 
struck me as if I were going to leave the subject incomplete without the 
Statements of Accused, and prompted by the idea I brought in a new Chapter 
relating to Reports, Discoveries, Admissions and Confessions emanating from 
accused persons and, much as I think I could say a lot more, I hope what has 
been briefly said would throw some light on the obscure or nice points which 
worr> us every day in Court and the police-officers both in and out of Court. 

I had had the benefit of reading right through the Debates in the 
Legislative Assembly when I penned these lines, and I found the debates so 
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interesting and instructive that I made up my mind, at the last hour to pass 
that benefit on to my worthy readers—and that is Appendix A. I have 
facilitated their study by analysing the lengthy speeches and by putting them 
under headings and sub-headings sufficient to catch the eye at a glance. 

I would have been rather selfish had I left the Departmental Rules 
aside after having given the Judicial ones at length and, though probably they 
would not mean anything new to experienced police-officers who may have 
occasion to turn over these pages, they would at least be found useful partly 
for a comparison of the Police Rules of the various Provinces and partly for 
an easy reference, say, whenever a comparison of the principles is in point or a 
reference to the Local Rules is sought. These Rules have been reproduced in 
Appendix B. 

I am very thankful in this connection to the learned Inspectors-General 
of Bengal, Bihar and Orissa, Central Provinces, and Madras and to Mr. Zia- 
ud-Din Ahmed, M. A., LL. B., Superintendent of Police in the Bombay 
Presidency, for the courtesy of their furnishing me, at my request, with either 
their Manuals or Extracts therefrom which I have incorporated herein and 
which I greatly value. The Punjab Rules I found handy myself. I miss the 
Allahabad and Burma Rules, but regret I have not been able to get them by 
the time I am closing this book. However, I can well rely either on the issue 
of a Supplement, or ou an insertion in the Second Edition, (if God so wills). 
I shall also be glad to hear of any other Province which may have got a Police 
Manual or Rules of its own but which I may have, for want of information, 
missed. 

Lastly, I am thankful to the Manager, Mercantile Press, Lahore, for a 
careful and satisfactory get-up of tlxis work. 


lIlSSAR : 


26th October, 1926 
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M. K. A. KHAN. 




Select Opinions on the First Edition 

The Hon’ble Mr. Justice Coldstream, I. C. S. Judge, High Court, 
Lahore. “Your book will be found very useful by the Indian Criminal Courts 
and I hope that your labour in writing and publishing it will be rewarded by 
the success it deserves.** 

The Lahore Law Journal Vol. VII, Part 12, December 1925.—“ We 
welcome Mr. Khan*s new publication. The absence of a book of this kind 
was long felt and Mr. Khan has done a service to Police Officers, Lawyers and 
Judiciary alike, by publishing this excellent Volume in which he has dealt with 
the subject with his usual accuracy and skill. This admirable book on “Police 
Diaries and Statements’* is really much more than what it claims to be. The 
principles of law have throughout been stated with the greatest possible 
lucidity and reliance has always been placed on the well recognised Leading 
Cases. 

Concise and accurate the book is full of solid matter and although it 

purports to be nothing more than a short treatise on the subject, some of the 

important topics, e, g.. Reports, Discoveries, Admissions and Confessions 

emanating from accused persons come in for comparatively exhaustive 
treatment. 

The book is calculated to be of great service to those who may have 
occasion to seek the aid of this branch of law. 

The Mysore Law Journal, Vol. IV, 1926.—We welcome this useful and 
interesting book comprising a critical discussion of the provisions of S. A62, 
Cr. P. C. and S. 145, I. E, A. The practice obtaining in the different pro- 
Vinces and the rulings of the several High Courts in India as well as the 
Judicial Committee of the Privy Council are exhaustively discussed and the 
author makes suggestive and valuable comments. A Chapter is devoted to 
Statements of Accused, including confessions and there are two Appendices 
one comprising the Debates in the Legislative Assembly and the other com¬ 
prising Police Rules and Regulations of the various Provinces of India. 

The work is undoubtedly outcome of extensive study and industry on 
the part of the author. Members of the profession practising in Criminal 
Courts as well as Prosecuting Officers of Police will find the book to be a 
valuable guide. 

The East and West Trade Developer, April 1926.—In this book S. 162 
of the Cr. Pro. Code is critically discussed and then follow a number of Rules 
for the correct use of Police-Diaries and Statements made to the Police. The 
subject regarding the evidentiary va.4ie of statements made by an accused is 
also fully discussed along with the relevant sections in the Indian Evi¬ 
dence Act. 



select opinions on the fihst edition 



The book also contains two useful Appendices, comprising Debates in 
the Legislative Assembly and the Police Rules and Regulations of various 
Provinces. 


The cases on the subject are copious and properly analysed. The com¬ 
mentary is lucid and easy. The book is really useful to lawyers and 
general public. 


The Bombay Law Reporter, Vol. 2S—January 1926.—It is a perplexing 

question in a criminal trial : what use can be made of Police-diaries and 
Statements made to the Police ? The Legislature has recently re-drafted 
S. 162 of the Criminal Procedure Code to set the conflicting rulings at rest* 
We have yet to see how far it has achieved its object of settling the law. The 
evidentiary value of police-diaries is indicated in S. 145 of the Evidence Act 
and the rulings on the subject are not in harmony. 


The learned author has discussed the subject in all its bearings. All 
available information is culled out carefully. Cases dealing with the subject 
are analysed intelligently. 
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Addendum to The Police Diaries & Statements 

(Latest Rulings—up to February, 1947) 

[To he read tvith the contest indicated} 

Page 33. 16-A. Statement to police-officer cannot be ufteH for- u 

"investfga”^ 

Locle. Iherefore, the statement made bv a witT»#-< 5 « n* ^ 

1 olice who was the investigating officer in the case must be Supdt. of 

mcnt made to liim under S* 162 and nci^ tr\ 4-1 ^ neld to be a state-^ 

memory is contrary to the provisions of S. 162. to refresh his 

Svpdf. & R. L. A. V. K. Zahiraddin (Cal.) 47 Cr. L. J. 564 (1946) 

nffm.! To^^tfs/aterso^^^^^^^^^ P-visions of S. 162 

by the Witness at the trial is oDDosed t!r» ^ the statement made 

.mide to the Police at an earlie? stage during the ?ntTs«gation 

of a Witness at a trial mav he ^hown ^“''®S“gation. The evidence 

statements, and the method by which this the previous 

previous statements of the witnLs whicli have been reduced^int Producing 
which are contradicted by the witnesse*s evirl^Ti^^ writing and 

foundation of the procedure's the pHneSe thal a w 

sistent statement is invisible. * ^ ^ witness who makes incon- 

Fazl-ur-Rahman v. Emp. (Cal.) 47 Cr. L. J. 814 (1946) 

^^'here nTafclalL^i that" thT^ratemt't ^f a w 

madmissible because it was signed by him and^o non^t betore the police was 

requirements of S. 192, Cr. F. Id that mandatory 

available to the accused to contradict its maher Th “ade 

t . V... 441, 100 1. C 227. 28 Cr T T o it. 53, A. I. R I 927 

mere brcacli of a provision even thourrh^rJ^ pointed out that the 

illegality necessarily vitiating the nrnf^#^d-to be an 

. r-llTO of ju.Uco, it will „o, wm.„, Iho whi„s"« Siil/ltfor”’’*""'’ 

I. C. 245,“gc? l”-A”?; ii < “«> »«. A. I. R. 1.46 N.g. 

>■? s. 537. i.,. 

bemselves fatal to the proceedings and mav i ' in 

be cured under the terms of S. 537 of theTo^dV circumstances, 

of th. «" ‘lio .ooo.rf by s„ch „„ 

Cr. L. J. 564 (1946). ^ Remembrancer L. A. v. K. ZahiruddiJ lcl\.) I7 

...4.. Who 6o„ „,6„i SSta'-Al 
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to th. Polico doting Ih. contoo ot tavo.lig.tlon, th.r. is a ololallon ol 

« Ct, P. J. 951 .1 953 ,19«,. 

ment IS used tor tne iiiimcu P r Vua iic#.H «<; substantive evidence. 

4r;rv"‘rs£on.Ton.7^ ^ sr"'?. 

mJisS. ind It mnsforred to the Sessions die under S. 288, C. P. C., 

can form the basis of a finding. 

Deorao v. Emp. (Nag ) 47 Cr. L. J. 918 at 923 (1946). 

» ... ifi9 96-A Dving declaration though touched up 77"“®^.®??“ 
be considered. Their Loi p prepared to disregard them 

R 31 35 Cr. L. J.. 109 (2) relied upon). 

Akbarah 58 B. ^ T T R (1946) N 235. 224 1. C. 440. 

Prov. Govt C- P. V. Jagan Bhat. I. B. K. ( 1 ^ 4 . 0 ; i-m. 

47 Cr. L. J. 625 at 628. . 

D 7^7 21-A. Statement leading distinctly or immediately to 

Page ■ioy . ^*Vier incriminating parts.—The statements that 

discovery admissib , ^ buried the clothes or that 

the ^Threw the piece of tlie dead body into the river did not relate distinctly 

to\he facts discovered. 

The facts discovered were these j 

(i\ at a place in a field were found a blood-stained log of wood, some 

if hnne and a string said to have worn by the deceased ; 

at another place on the river bank were found the clothes said 

to have been worn by been that of the deceased was 

recovired foJm’the riv°er. Held that the incriminating parts of the statement 

^ere A. I. R.. 1946 Cal. 4«, 50 C. W. N. 88. Cr. L. 

J* 46 st 5X» ^ A 

7 , .. 912 49-A Joint statement leading to discovery, how for ad- 

nrosecution was in a position to establish that the state- 

missible ? ^ • ^j^ich led to the discovery were actually made or 

ments or the actioi evidence would not be entirely shut out by f. 27 

place simultaneously, f.iear and satisfactory evidence so as to enable the 

I. A., but ther- l""f„[;7'rspecific^^d^^^^^^^ to the Jury whether the 

ei^’dcnce fs'admissible against both of the accused or against ether, and .f 

A I- R- Cal. 452, 50 C. W. N. 88. 48 Cr. L. 

J. 46at 50. 
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3rd, Edition 1946 


In the name of God (he Merciful, 


Introduction. 


1. Critical review of S. 162* —Section 162 of the Code of Criminal Procedure 
contains a provision of law which has often been called “unhappy.” It was 
unhappy before 1898, unhappy before 1923, and unhappy over again after its last 
make-up in 1923. During the long and weary years of its life, it has changed 
many faces and assumed many forms, and yet not pleased either the Police or the 
Judiciary, nor even completely satisfied accused persons for whose benefit it 
has been cast and recast, moulded and re-moulded. 

At the same time a strict compliance with the terms of the section is one 
way out of the difiicuUy, while a correct interpretation of those terms is another 
way to approach the intention of the Legislature. 

In Dadan Ghazi v. Emperor,(\) Holmwood, ,1. remarked that “a strict adher¬ 
ence to the practice laid down in the Cgde is of the greatest benefit to all parties 
concerned and is the only way of avoiding friction,^' 

“ It is very desirable,” said Saunders. .T. C.. in \ga Ba Then v. Emperor,ifi) 
that the provisions of S. 162, C’r. P. C. should be clearly understood and strictlu com¬ 
plied xviih.'^ 


That’s all very well, but the fact remains that notwithstanding all the efforts 
strenuously made, and the extreme care taken, by the learned framers of section 162, 
in re-drafting it from time to time, judicial opinion is not all in favour of its being 
satisfa<'tory or free from difficulty. Here are a few quotations from reported cases *- 

(1) In Kallu v. Queen-Empres8j{Z) Sir Meredyth Plowden observed : “Though 
the oral statement, made to a poIice-ofTicer under S. 161, was not a privileged 
statement and might be proved on behalf of the accused according to law, yet the 
police-officer’s documentary version of the oral statement was not identical with 
that statement, since the representation of a thing is not ideyitical in fact with the 
thing represented and, therefore, the memoranda which are a part and parcel of a 
departmental document (police diary) are ‘proceedings of a police-officer* wliich an 
accused person was not entitled to call for and to inspect at pleasure and as of 
right.” (Mark the Italicised portion). 

(2) In Dadan Ghazi v. Emperor,(A!) Holmwood, .1, observed :_ 


“Such statcim|its are made without tlw. sanction of an oath, witlmut 
examinaUem, and a^wSde in secret. It would be quite unfair to accept the 


cross- 

police- 


(1) 33 C. 1023 (1006) 4 Cr. L. J.79. 

(2) (U. B.) 40 I. C. 209, If) Cr. U J. 715 (1918) 


(0) 17 P. R. 1894 Cr. 

(4) 33 C. 1023 (1900) i Cr. L. J. 70. 
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CRITICAL REVIEW OF S. 162 


officer’s perfunctory recording of his diary as proof of the statement when he could 
not remember what had been said. Times out of number, witnesses, duly cross- 
examined under section 162 on such statements, succeed in showing, from circum¬ 
stances and dates which are clear on the face of the record, that they could not 

* 

possibly have made the statements attributed to them by the police-officer,^* ^ 

(3) Mr. Justice Karamat Hussain in Rustom v. Emperor,{l) observed as 
follows:—• 

“The entry in the diary of the police-officer, correctly speaking, is not the 
statemenU either oral or -written, of the witnesses,/(w any legal purpose. It is by a 
habit of thought in those who have constantly to deal with the depositions of 
witnesses that the entry in diary is mistaken for the statement made by a witness 
by the application of the word “ statement ” to such entry in common parlance. 
This calls for some elucidation.* * ♦ A may state orally that a certain event 
happened or may write that it happened : but in order to constitute the oral or 
written statement of A to be his act, in the eye of the law, it must have been made 
with a consenting mind as his own Juristic act. If A, while asleep, says that he saw 
B kill C with a sword, the statement is not his oral statement against B. In the 
sathe way, if A while hypnotised writes a promissory-note, that note is not A’s 
writing to prove the debt. 

“In legal transactions, one man, by means of agency, can adopt the act of 
another as his own. B may write a letter for A. The letter is the act of B and 
not of A, but A is allowed by law to adopt that letter as his own act. This, how¬ 
ever, cannot take place unless A with a consenting mind accepts that letter to be 

his own juristic act. 

“Apply these general remarks to the point in question, it is evident that the 
entry in the diary is the act of the police-officer and that act can only become the act 
of the witness if he with a consenting mind adopts it as his oxvn act. 

“ The statement of a witness in Court stands on a different footing.* * *,” 


(4) In Badri Chaudhry v. King-Emperor,{2.) Maepherson J. observed 

“ Unquestionably the new sub-section has greatly enhanced the difficulty of 
trials because it excludes much that was previously admissible as evidence on 
which the Courts were accustomed to rely. It is unfavourable to the prosecution 
and to a less, but still considerable, extent to the defence. Experience points to 
the conclusion that the Courts do apply tlie provisions against the prosecution but 

fail to do so against the defence. 

“ It is, however, not a sufficient ground for deviating from what is intended 
be a rieid rule that such deviation will favour the accused. It is ineum^nt on 
the Court loyally to observe the i>rohibition of the Legislature in all cases it 

is applicable. The Legislature has employed firm language palpably 

cUan s^eep of the use at a trial of any statement to the pohee « 
investigation not only in evidence but for any purpose not yrered by subseque 


;i) 7 AU. L. J. 468, 6 I. C. 101, H Cr. b. J. 235 
pp. 241-2 (1010). 


(2) A. I. R. 1926, Pat. 20, 92 I. C. 874, 27 Cr. 
L. J. 862, at 869. 
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provisions which make but one exceedingly restricted exception. It is dangerous to 
endeavour to tamper with this provision and to widen it in favour of the accused.” 

ffis Lordship further remarked that the first proviso to section 162 (1) makes 
an exception in favour of the accused, but it is an exception most jealously circum¬ 
scribed under the proviso itself. 

(5) Again, Sir George Claus Rankin. C. J, of the Calcutta High Court, was. 
in Sajjad Mirza V. Emperor,(\) pleased to observe Section 162 very difficult 
to apply and it will constantly happen, 1 am afraid, that breaches of the section may 
take place, sometimes harmful, sometimes harmless, but always ol^ectionable, 

(6) Baguley, J. in Nga Lu v. E77t.peror,{2) observed :— 

“The whole case shows how unsatisfactory section 162, is. It has been 
drafted in its present form with a view to help accused persons in all cases and 
to make the work of the police difficult.” 

(7) Mr. Justice Edgley, in Emperor'v, Ajit Kanwar Ghose,{Z) which contains 
the latest comment on the section, observed :— 

“ Detailed arguments have been placed before us with regard to the proper 
interpretation of this very obscurely drafted section of the Code. It is a section 
in connection with which difficulties continually arise and it has been a source of 
much conflict of judicial decisions. Failure to understand its meaning and implica¬ 
tion to apply in a fair and reasonable fashion the procedure which it prescribes, 
must have resulted in the waste of many thousands of hours of public time.” 

“ In attempting to formulate the exact procedure which must be followed 

by the accused in applying for copies of the statements of witnesses recorded by 
the police, we are confronted by an initial difficulty occasioned by the vagueness of 
the loose language used by the Legislature in the opening words of proviso (1) to 
the section.” 

2. History of section 161, Cr. P. C.— Closely connected with section 162, 
Cr. P. Code, is the preceding section 161, which prov'klcs for the examination of 
witnesses by police. 

Under this section an investigating police-officer may examine orally any 
person supposed to be acquainted with the facts and circumstances of the case in 
hand. Such person shall be bound to answ'cr all <|uestions put to Iiim except those 
which tend to incriminate him. 

In the Code of 1882, at the end of clause (1), occurred the sentence : “ and 
may reduce into writing any statement made by the person so examined.” This 
was deleted in the Code of 1898. The omission, does not, however, prevent a 
police officer from reducing into writing any statement made to him in the course 
of investigation. Mark the word “if taken down in writing” occurring in clause fi) 
of section 162. 

In the said Code (of 1882), clause (2) of section 161 began with this : “such 
person shall be bound to answer truly all questions put to Kirn by such officer 

(1) 45 C. 1.. J. 190, 101 I. C. 478, 28 Cr. L. J. Cr. li. .1. 792. “ 

^ (1927). ( 3 ) A. I. U. 1915 Cal. 159, 220 I. C. 237 40 

(2) A. 1. R. 1038 Rang. 878, 143 I. C. 810. 8,* Cr. 1.. J. 092 nt pp. 699, TOO. 
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The result was that the witness so examined by the Police was bound to state the 
truth, in the course of police investigation and, if he did not, he was liable for 
giving false evidence under section 193, I. P. C. The Select Committee explained 
the omission as follows :— 


“ We have amended this clause by reverting to the law as it stood under 
the Codes of 1861 and 1872. Under those Codes, a person examined by a police 
officer was bound to answer all material questions, but was not liable to be pro¬ 
secuted for giving false evidence, in respect of his answers, under S. 193, I. P. C. 
It seems to us unfair that a man should be liable to be convicted of giving false 
evidence on the strength of, or by the aid of, a statement : (i) supposed to have 
been given to a police officer, but which (ii) is not given on oath, which (iii) he has not 
signed, and which (iv) he has no opportunity of verifying, (v) such statements may 
be hurriedly taken down, (vi) as rough notes, (vii) the police-officer is not trained in 
taking evidence, and (viii) the notes are often faired out by another officer, (ix) they 
bear no resemblance to depositions, and (x) ought to have no weight as such attached 
to them*'' (Italics and numbers are ours.) 

Analysed as above, there are the nine reasons mentioned which give rise to 
the conclusion contained in the 10th item viz, such statements ought to have no 
weight as such attached to them. 

3. History of section 162, Cr. P. Code,—(1) Beginning with the Code of 
1882, Section 162 stood therein as follows :— 


“No statement, other than a dying declaration, made by any person to a 
police officer in the course of an investigation under this Chapter, shall, if taken 

making it, nor shall such writing be used 

as evidence against the accused.*’ 


down in writing, be signed by the person 


(2) In this Code, the first para of S. 162 ended with the words : “ nor shall 
be used as evidence against the accused*" This was supposed to mean that state¬ 
ments made to police and contained in case-diaries could be used in favour of the 
accused though not against him. The Bombay High Court, however, in Reg, v. 
UttaTnchand,{l) held that statements made to the police could not be treated at the 
trial as a part of the record or used as evidence by the prosecution to establish the 
guilt of the accused, but might be used for the purpose of refreshing a witness’s 
memory under S. 159, and for aiding a contradiction under S, 155 of the Evidence 
Act. The object of the police-record being specified, section 162 was deemed to 
exclude any other use in favour of the accused. Again, in Rogni Singh v. Empress,(2) 
it was held that police-officer could refresh his memory by reference to statements 
reduced by him into writing. Further, in Empress v. Sitaram,{S) it was expressly 
held that a statement reduced by a police-officer into writing could not be used as 
evidence in favour of the accused. 


(3) Accordingly, the words “against the accused” were omitted from the 
Code of 1898. Later on, in Emperor v, Narayan,{^) Beaman, J. remarked ;— 

“Before the present section was amended, statements of witnesses recorded 
in diaries might not be used against the accused, but there was nothing to prevent 


(1) 11 B. H. C. R. 120. 

(2) 0 Cal. 455. 


(3) 11 Bom, 657. 

(4) 32 Bom.lll. 
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their being used in favour of the accused. The effect of the amended section is to 
restrict the privilege of the accused. He can only obtain access to written statements, 
made by prosecution witnesses to the police, at the discretion of the Court,” 

Further, a proviso was added to clause (1) restricting the use of such state¬ 
ments with threefold object namely :— 

(а) The sources of police information should be kept secret. 

(б) It is unfair to a witness that he should not have the opportunity of 
verifying or correcting his statement. 

(c) It may be most important for the accused to show that a witness is 
telling a story substantially different from that which he told when first questioned 
by the police. 

Thus, under the Code of 1898, there was an express and unqualified prohibi¬ 
tion against the use of the writing as evidence in the first part of section 162, and 
all that was provided in the proviso was that the statement, as distinct from the 
writing, might be used to impeach the credit of the prosecution witnesses. Com¬ 
paring Section 162, as it stands at present after the amendments of 1923, with 
the previous section, Mr.Justice Fazl Ali of the Patna High Court, in an eleborate 
Judgment in Bihari Maliton v. Empcrory{\) observed as follows :— 

“The first point of difference in the two sections is that wliereas under the 
old section there was a general prohibition against the writing being used as evi¬ 
dence, the new section provides that neither the statement nor any record thereof 
can be used for any purpose. It is clear that the new section is a little wider than 

the old section because it excludes not only the writing but also the statement in 

the first clause. 

“ It might be noted here,” his Lordship continued, “that this change was 
introduced because it had been held in a number of oases that although the docu¬ 
ment containing the statement could not be used as evidence against the accused 
yet the statement itself could be proved against him. On the basis of this distinc¬ 
tion between a “statement” and the “writing or record thereof” it was held that a 
statement made by the prosecution witness to police could be made use of by 
prosecution for the purpose of corroborating the prosecution witness. 

“ This was a result which was never contemplated by the framers of the 
section as appears from the following passage in the report of the Select Committee 
of 1916 which redrafted the section :— 

“ It seems clear that all that the amendment of 1898 intended to affect was 
to make it clear that the accused had no right to call for or see the record of any 
statements taken down by the police under section 161 unless the Court thought 
that in the interest of justice he should be allowed to do so. 

“ It did not purport to deal with, and has left untouched, the further ques¬ 
tion whether or not a statement made by a witness under section 161, as apart from 
the written record of the statement, might be used by the prosecution for the 
purpose of corroborating one of their witnesses under section 157, Evidence Act 


(1) 10 Pat. 107 A. I. R. 1081 Pat. 152, 131 I. C. 801, 32 Cr. L. J. 797. 
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and this is at all events one of the principal difficulties which we have to deal 
with now. 

** The re-draft of the section which we propose will make it clear that the 
statement taken under section 161 (and not merely the written record of such 
statement) are not to be used in any way or for any purpose except as allowed by 
the proviso.’’ [For further elucidation, please see the judgment.] 

4. Contradiction under S. 145, E. A.—It is of importance to note that section 
145 of the Evidence Act has been specifically mentioned in the new section in 
order to emphasise the necessity of drawing the attention of the witness to his 
previous statement in writing before he is contradicted by such statement. 

As to the procedure to be adopted in bringing on record the contradictions 
so discovered, the Select Committee observed as follows ;— 

** The amendment will also, we think, make it clear that if the accused 
wishes to rely on anything in the previous statement of a witness to the police, of 
which he has been allowed by the Court to have a copy, he will have to prove it in 
the ordinary way. 

^Tf the witness admits this in cross-examination it will, of course, be sufficient; 
if he denies the contradiction, and the police officer who took it down is called by 
the prosecution, the previous statement of the witness on the point may be proved 
by him; if he is not called by the prosecution, the Court would, no doubt, itself in 
most cases call him or if the accused is calling evidence in his defence it may be 
worth his while to call the police officer liimseU*. But it is clear that, unless the 
previous contradictory statement is proved in some way in accordance with law, it 
ought not to depreciate the witness’s statement on oath.” 

5. Proviso to section 162.—In interpreting the Proviso to section 162, 
generally and in an analytical form, it will be observed :— 

(1) that the proviso does not apply if the statement made by the witness to 
the investigating officer has not been “ reduced into writing” ; 

(2) that the part of the statement relied on must be duly proved” 

(3) that the only purpose for which the statement is admissible is “ to con¬ 
tradict” the witness ; and 

(4) that the statement must be used in the manner provided by section 
145, Evidence Act.(l) v 

[For further study of the critical discussion of the aspects of section 162, 
reference is solicited to the Debates in the Legislative Assembly reproduced in 
Appendix B.] 


(1) Emperor v. J^ajib-ud-din A. I. R. 1933 Patna. 589, 147 I. C. 142, 35 Cr. L. J. cTO at page 383. 
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CHAPTER I 

POLICE DIARIES—THEIR DESCRIPTIONS & FORMS. 

Introductory.—(1) S. 172. Cr. P. Code shows what a police diary is really 
supposed to be. That section, clause (1), stands thus: 

‘‘Every Police-officer making an investigation under this Chapter shall 
day by day enter his proceedings in the investigation in a diary, setting forth (?*) 
the time at which the information reached him, (ii) the time at which he began 
and closed his investigation, {in) the place or places visited by him, and (iv) a 
statement of the drcumstances ascertained, through his investigation.” (Italics and 
numbers are ours). 

In other words, a police diary is a record of proceedings kept by a police 
officer holding an investigation in a case under Chapter XIV of Code of Criminal 
Procedure- He records therein his action and movements with date, time and 
place, as also the circumstances ascertained through his investigation. 

(2) In a cognizable case, investigation begins after the First Information 
Report has been taken down under sec. 154, Cr. P. C., while, in a non-cognisable 
case, after an order to investigate has been obtained from a competent Mag¬ 
istrate ; thereafter the procedure is common to both. 

(3) Since a statement made by a witness to a police officer during an 
investigation is now a sort of independent thing detachable from the rest of 
proceedings, the prevailing instructions are that such statements should be written 
separately on loose sheets so as to facilitate copies being granted to and utilised 
by an accused person. 

But suppose certain statements have been incorporated in the diaries, 
in the form of notes, or memoranda, aiid not separately recorded in full, it is 
a moot question whether copies of sueli notes or memoranda, whatever they may 
be, are to be granted or not to the accused who makes a request for them. In 
other words, are such statements or skeletons of statements privileged or not ? 
The trend of rulings, after the amendment of the section 162, seems to be that 
as an investigating officer cannot be allowed to evade the provisions of that section, 
copies should be granted wherever they be and whatever form they may, by the 
ingenuity of that officer, assume. (Instances of this description W'ill be given in the 
Chapter on Copies hereafter to follow.) 

Relevant Provisions of Law. 

(0 S. 172. cl. (1), Cr. P. C.— Biary of proceedings in investigation, —Every 
police-officer making an investigation under this Chapter (XTV) shall day by 
day enter his proceedings in the investigation in a diary setting forth the time 
at which the information reached him, the time at which he began and closed 
his investigation, the place or places visited by him and a statement of the circum¬ 
stances ascertained through his investigation. 

(«) S. 161. — Examination of tvHnesscs by Police, — (1) Any police-officer 
making an investigation under tliis Cliapter (XIV) or any poiice-offleer not below 
such rank as the iocai Government may, by general or special order, prescribe in 
this behalf, acting on the requisition of such officer, may examine orally any 
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person supposed to be acquainted with the facts and circumstances of the case. 
(2) Such person shall be bound to answer all questions relating to such case put 
to him by such officer, other than questions the answers to which would have a 
tendency to expose him to a criminal charge or to a penalty or forfeiture. 

(m) S. 155. — Investigation into non-cognizahle case, —(2) No police-officer 
shall investigate a non-cognizable case without the order of a Magistrate of the 
first or second class having power to try such case or commit the same for trial, or 
of a Presidency Magistrate. (3) Any police-officer receiving such order may exercise 
the same powers in respect of the investigation (except the power to arrest 
without warrant) as an officer in charge of a police-station may exercise in a 
cognizable case. 

(iv) S. 156.— Investigation into cognizable case, —Any officer in charge of a 
police-station may, without the order of a Magistrate, investigate any cognizable 
case which a Court having jurisdiction would have power to inquire into or 
try. 

Notes and Comments, 

A. GENERAL ASPECTS. 

1- General Diary.— Section 44 of the Indian Police Act (V of 1861) runs 
as follows :— 

“ It shall be the duty of every officer in charge of a police station to keep 
a general diary in such form as shall, from time to time, be prescribed by the 
local Government and to record therein all complaints and charges preferred, 
the names of complainants, the names of all persons arrested, the offence charged 
against them, the weapons or property that shall have been taken from their 
possession or otherwise, and the names of the witnesses who shall have been 
examined. 

The Magistrate of the District shall be at liberty to call for and inspect 
such diary”. 

This General Diary is also called Station Diary and in vernacular Roznamcha, 

2. Mofassil Diary.—In some places there is a diary kept by officers of 
and above the rank of Assistant Sub Inspector wherein mention is made of 
investigations and other matters, and which are submitted to the Circle Inspector 
to enable him to check delays and irregularities. 

3. Case Diary.—The term “police-diaries” dealt with in these pages does 
not refer to general diaries but means “case-diaries” maintained by investigating 
police officers in accordance with the provisions of S, 172, Cr. P«iC. They are 
also called “special diaries,” while in vernacular they are known as zimnies, 

4. Diary to be kept in accordance with law. —Where it was found that 
the daily record of their proceedings made by the police was of a very imperfect 
character, from which it was impossible to discover the successive steps taken 
in the investigation and the arrests made from time to time and day to day : 
Held, that police-officers are required by the Cr. P, C. to keep such a record which 
is frequently of great use to the Court in judging the weight to be attached to 
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the evidence, (although the record is not evidence against the accused) and the 
District Magistrates should enforce strict attention to the provisions of the 
Code.(l) 


5, Police-diaries in non-cognizable cases essential. —-When a police-officer 
has been directed by a competent Magistrate to make an investigation in a non- 
cognizable case under S. 155 Cr. P. C., the investigation held thereon is an 
investigation under Chapter XIV of the Code, and **it is incumbent on the police- 
officer who investigates that case to keep the diary for which provision is made 
in S. 172. The omission to keep such diary deprives the Court of the very valuable 
assistance which such diaries can give if legitimately used in the manner, and 
for the purpose, specified in the judgment of Edge C. J., I. L. R. 19 A. 390.”(2) 

6. Sample of a police diary. —(1) The following observations of Sir John 
Edge, C. J., in Queen Emp, v. Mannu^{B) are note-worthy ;—“It would be no evasion 
of the law as enacted by the Legislature for a police-officer holding an investigation 
into a case to enter, in the following manner, in the special diary the statements 
made to him by persons whom he had examined :— 

“On the 12th of August. I examined A, B, C, D. and E. The following 
is a statement of the circumstances ascertained thro’ my investigation : A, at 
10 o clock A. M. on August 11th, saw X kill Y with an axe. B, when returning 
from his paddy field to the village at 9-45 A. M. the same day. heard X using 

threatening language to Y. X admitted to C at 11 A. M. the same day that he 

had killed Y on account of a dispute as to a field, X had borrowed the axe from 

D at 7 o’clock that morning to cut wood. E states that he saw A murder Y at 
9 o’clock on^ the evening of the 10th August. That sUtement is false : it can be 
proved that E was in custody 20 miles away on the 9th and 10th and was not 
released until the morning of the 11th of August.” 

(2) Statements may be in full—also in direct form.— “The skeleton 
entry”, continues his Lordship, “which I have given as an illustration could be 
enlarged by the police-officer so as to give the statements A, B, C, D. & E, in full, 
and still be merely “a statement of the circumstances ascertained thro’ his in¬ 
vestigation,” and could in no possible view of the law be treated as an evasion 
of the law ; such a statement would, in my opinion, be in compliance with S. 172 

Mhat possible difference in principle can there be between a statement so made 
and a statement giving, in direct narraftV/arm. what A. B, C, D & E had said 
respectively, in answer to the enquiries of the police-officer ? I can see none.”3 

B. STATEMENTS INCORPORATED IN DIARIES. 

The point for determination is : 


under S irf r TT" fu have been reduced into writing 

. i u ® investigating officer’s diary 

1 e entitled to the same privilege as is enjoyed by a diary (also called special 

dmry or c a se -diary) prescribed by S. 172, clause (1) of the said Code ’ ^ 


Si! 39 P. H. 1867, Cr. 

\i) Htra Lai v. Crown, 16 P, R. 1918, Cr., at 


43. 45 I. C. 277, 19 Cr. L, I. 517. 
p. (3; 19 A. 390 (F.B.). 
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POLICE DIARIES—THEIR DESCRIPTIONS AND FORMS 

A. STATEMENTS PRIVILEGED 


Statements in a diary are privileged as the diary itself.—(1) A police- 

officer investigating a case may lawfully reduce into writing in the special diary 
the full and unabridged statement made to him by a person whom he is examining 
or has examined under S. 161, Cr, P. C.; and if he does so, his record of such state¬ 
ment is a part of the special diary and is just as much privileged as any other 
entry in the diary. Such statements should, in fact, be reduced into writing in 
the special diary and no where els€,{}) 

(2) Memoranda of statements—part of the diary.— The same view was 
taken by Sir Meredyth Plowden whose judgment in Kallu v. Queen Emp. has 

'been described by Sir John Edge as an “able, weighty and instructive judg¬ 
ment.** It was held, in that case, that the documentary version prepared by a 
police-officer of a statement other than a dying declaration, made to him by a 
person examined under S. 162, Cr, P. C., and incorporated by memorandum or 
otherwise in the diary prescribed by S. 172 of the Code is, in point of law, part 
of the diary and is entitled to the same qualified protection as S. 172 confers on 
the diary and is, therefore, not liable to be called for and inspected by the accused 
at pleasure and as of right.(2) 

(3) Conclusions. —Put in another way, the above ruling lays down (i) that 
memoranda prepared by a police-officer examining witnesses under S. 161, Cr. P. C, 
are proceedings of the police-officer (this meets the Calcutta ruling to the effect 
that statements of witnesses are not proceedings of the police-officer ; (it) that 
they can properly be included in the diary prescribed in S. 172 (Edge. C. J, went 
so far as to say that they ought to be included in the special diary and nowhere 
else); and {Hi) that when so included, they are entitled to the same qualified pro¬ 
tection as the rest of the diary receives under S. 172.(2) 

B. STATEMENTS NOT PRIVILEGED 


8« Privilege under S. 172, does not extend to statements of witnesses,—A 

police-officer, under S. 161, examined some persons afterwards called as witnesses. 
At the Sessions trial, this officer was in Court and had with him the statements 
which he had taken down. Held : there can be no doubt that these statements 
would be admissible in evidence. They are not a portion of the diary and not 
protected by any enactment. The Judge ought to have permitted counsel for the 
defence to put the statements to the Sub-Inspector while being cross-examined. 
However, omission to do so would not invalidate the trial unless it is proved that 
injustice has, on that account, been done to the accused.(3) 

9. Magistrate can order production of statements. —Under S. 172, a diary 
is a privileged document and neither of the parties has any right to ask for its 
production, but that privilege does not extend to statements taken under 
S 161 and reduced into writing. Counsel for defence was entitled to have aa 


(l) Queen Empress v. Adannu, 


(1897). 

(2) Kallu V. Queen. 17 P. R. 


10 A. 300, F. B. 
1894, Cr., (Bikao, 


10 C. 610 and note, not folld.) ' 

(3) Bikao Khan V. Queen En\p., 16 C. 610. 
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order from the Magistrate for the production of those statements. They could 
have been used for contradicting prosecution witnesses or for contradicting the 
police-officer under S. 145 of the Evidence Act. Magistrate’s refusal to sanction 
the production of such statements is an error which, if it has caused a failure of 
justice, would make the judgment liable to be set aside,(l) 

10. Statements are not proceedings of police-officer. —-S. 161 provides for 
the taking down of statements of witnesses by the police. Such statements are not 
privileged as has been held by at least two Benches of this Court {i. e,y the two 
cases above quoted). S. 172 shows what a special diary should contain. It is to 
contain the proceedings of the police-officer. Statements of witnesses are not pro¬ 
ceedings of the police-officer and are, therefore, privileged.(2) 

11. Statements not privileged merely because entered in special diary.— 
The mere fact that statements recorded under S. 161 are embodied in the diary, 
referred to in S. 172 cannot make them privileged.(3) 

The privilege given by S. 172 does not extend to statements taken under 
S. 161 of the Code but recorded in the diary.(4) 

12. Not intended to be entered in special diary. —Statements of witnesses, 
taken under S. 161, were not intended by the Legislature to be entered in the 

special diary and, if so entered, they are not privileged and an accused person is 
entitled to see them.(5) 

13. Practice useless and irregular. —The practice of incorporating oral state¬ 
ments. made to police-officers by witnesses, in the special diary kept under S. 172, 
Cr. P. C., is useless and irregular, but, if they have been, the statements are admissi¬ 
ble under S. 162 only, and the provision about Ss. 161 and 145, I. E. A. in the latter 
portion of S, 172 does not apply to them.(6) 


14. Diary kept under the Calcutta Suburban Police Act not privileged._ 

Where the examination of witnesses by the investigating police officer and contained 
in his diary was governed by S. 47 A. of the Calcutta Suburban Police Act (III of 
1888) : Heldy that no privilege attached to such a diary, that S. 172 had no applica¬ 
tion and that, therefore, the accused person would be entitled to use those state¬ 
ments to contradict the witnesses who had given evidence in Court, under S. 145 

of the Evidence Act.(7) 


15. (/) Statement in a case diary kept under S. 172—not protected._ S. 172, 

Cr. P. C. makes no mention of recording of any statement by a witness: it ij 
sections 161 and 162 which deal with the examination of witnesses. What is 
intended to be recorded under S. 172, Cr. P. C.. is what the Sub-Inspector 
did, the places where he went, the people he visited, and what he saw. There is 
no ^s^ii^tion between the statement recorded under S 162 and one unde- 


(1) Mohamtd AH v. Queen Emp. 16 C. 612 (rote). 

(2) Sheru Sha v. Queen Emp, 20 C. C 12 HSOSl 

(3) 9 C. P. L. H (1895). 

10 A.W. N. 103 

(1806)* 

(5) Queen Emp, v. MannUy 10 A. 390, F. B. 


(<^>inion of the nnnority—Banfrjee and Ai/cman, 

^s7*} 
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PURPOSES for which police-diaries can be used. 


S. 172, if a police officer purports to record a statement under that section. 
It is immaterial whether the statement is labelled as recorded under S. 172, 
Cr, P. C., or otherwise. 

{ii) Statement may be in a direct form or only a memorandum.—It is also 
immaterial whether the statement as recorded is the actual record of the words used 
by the witness or is in the form of a memorandum of what the witness said to 
the police.(l) 


CHAPTER II. 

PURPOSES FOR WHICH POLICE-DIARIES CAN BE USED. 

1. Introductory.—Police-diaries meant to help the Court.—Any Criminal 
Court may send for the police-diaries of a case under enquiry or trial in such Court 
and may use such diaries to aid it in such enquiry or trial (S. 172, cl. (2) ), which, 
in effect, amounts to :— 

(а) discovering, and bringing regularly on record relevant matters to enable 
it to make a thorough enquiry on all material points; 

(б) getting statements of witnesses, made to police during investigation, 
legally proved, for purposes of Sections 145, 155 and 157 of the Evidence Act; 
as also 

(c) calling, in the interest of justice, evidence not already called (Sections 
.540 and 428 Cr. P. C.). 

2. No back-doors to a judicial consideration of police-diaries.—A Criminal 
Court may, by a reference to police-diaries, and in the interest of justice, complete 
the chain of events left incomplete by the evidence adduced before it or clear up 
points found on record to be obscure or ambiguous. It is also possible the diaries 
may furnish the Court means of directing appropriate questions to, or supply the 
basis of cross-examining, the -witnesses produced. And lastly, the Court can use 
the diaries for ascertaining whether any witness or document, not already cited or 
produced, can be summoned or called under S. 540, or, in the case of an 
Appellate Court, under S. 428, of the Code of Criminal Procedure. 

All that has, however, to be done in Court, in the presence of parties, by 

examining the police-officer or witness or witnesses concerned, in strict accordance 

with the rules of evidence and not on a chamber-study of the diaries alone. There 
are no back-doors to a judicial consideration of the contents of case-diaries or 

zimnies, as such. 


(1) Mafizaddi v. Emp. A. I. R. 1927 Cal. 044, 104 I. C. 245, 28 Cr. L. J. 805. 
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3. Do not prejudice your mind by the contents of police-diaries. —/It re- 
quires the utmost discretion and discrimination to make a proper use of«poUce-diaries 
and records and, while they may fairly be appealed to for the history of the several 
stages through which the police investigation into a crime has passed, they afford 
no safe or certain material from which conclusions of the guilt of an accused person 
can be drawn.”(l) In Queen Emp. v. MannUy(2) Sir John Edge, C. J. observed that 
Magistrates and Judges should not allow their minds to be influenced by, nor decide 
cases upon, information (including statements of witnesses contained in the police 
diaries) which has not been legally established. Mr. Justice Karamat Hussain in 
Rustam v. Emperor{S) went to the length of saying that the entry in the diary of a 
police-officer, correctly speaking, is not the statement, either oral or written, of the 
witnesses ybr any legal purpose. 

It may be taken, therefore, that statements in police-diaries are substantive 
evidence of nothing contained in them, and the Courts in deciding cases, whether for 
or against the accused, would do well to steer their course clear off the perceptible 
or imperceptible impressions created by a perusal of the zhnnies. Anything to 
be made use of, either way, should first be legally established. 

Notes and Comments. 

A. GENERAL ASPECTS. 

1. Object of the section. —The Allahabad High Court in Queen Emp, v. 
Mannu(^) held that the police-diary can be used to contradict the police-officer rvho 
prepared it but no other witness. Sir John Edge, C. J. remarked as under :— 

“It has, however, been contended that if the special diary contains any 
statement made by a person, who was examined by the police-officer holding inves¬ 
tigation, the privilege provided by S. 172, Cr. P. C., for the special diary is gone, 

and the accused is entitled to see the entry of such statement therein. That is in 

• 

my opinion, an unsound proposition. It is unsound as being contrary to the 
express enactment of S. 172, Cr. P. C., and it is unsound as being contrary to 
public policy. The special diary, no matter what it contains, (whether statements 
or no statements) is absolutely privileged, unless (i) it is used by the police-officer 
who made it to refresh Iiis memory, or {ii) is used (by Court) for the purpose of 
contradicting that police-officer. In the face of the fact that the Legislation has 
thought fit to enact tliat there shall be tivo exceptions to the privilege accorded to 
the special diary, I cannot as a lawyer, read a third exception into the section, and 
I have no power to legislate.’* 

The Full Bench decision of the Allahabad High Court was approved of by 
the Privy Council in Dal Singh v. Emperory{5) and it was held by their Lordships of 
the Judicial Committee that the police-officer ivko made the diary might he confronted 
with it, but not any other tviiness.*' 

(1) /. Leg. Rem. 26. (4) 19 All. 090 F. B. 

(2) 19 A. 390. F. B. (5) 44 C. 876, 39 I. C. 311, 18 Cr. L. J. 471 

(3) 11 Cr. L. J. 235. (1017). 
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use of , r **• The confusion as to the legitimate 

use of pohce-dianes at criminal trials is possibly due in some measure to the rather 

ambiguous phraseology of S. 172 of the Criminal Procedure Code (which has not 

been touched by the Amending Act). Sub-section (2) of this section provides that 

^ Puhce-diaries of a case at the trial “ and may 

use such diaries not as evidence but to aid it in such enquiry or trial.” 

The object of this sub-section is threefold :_ 


refre<=b 1 ,- the police-officer who is giving his evidence to 

refresh his memory from the notes made by him in the course of the investigation 

me case, or (fc) question him as to contradictions which may appear between 
the statements so recorded and the evidence he has given in Court. 

diaries in the course of the trial (i) for clear- 

bringing out relevant facts which the 
ix>urt thinks are material in the interests of a fair trial. 


•lb statements in question have not been made evidence in accordance 

statutory provisions, no Court has the right to refer to them subsequent¬ 
ly tor the purpose of coming to a judicial decision upon the case which is under 

in base its conclusions of facts upon statements alleged to appear 

m me diaries of police-officers, to the disregard of the legal evidence given at the 

nal, namely, the sworn testimony of witnesses in Court. [Numbers are ours.](l) 

i AII regarding sending for police-diaries.—Mr. justice Burkitt 

•j. ^ ®^"ch case (so often quoted) observed:—“Some Sessions 

? *. taken it upon themselves to issue a general order directing the police- 
^ es in every case committed for trial to the Court of Sessions, and of every 
minal appeal, to be transmitted to them simultaneously with the Magistrate’s 
ecor of the cases. Such an order is illegal. The law nowhere empowers a 
bessicns Judge to issue such a general order. It authorises him to send for the 
anes of a case under trial before him, if he thinks it necessary in that case to 
peruse the diaries, but the order must be one ad hoc, confined to a case actually 
pending before the Sessions Judge, and not a general order as to all cases. Such a 

ganeral order is not warranted by law and the police authorities would be justified 
in refusing to obey it.”(2) 


4. Looking into diaries of counter-case.—Section 172 relates to the poHce- 
diaiy made in respect of a case under enquiry or trial by the Court which calls for 
it. If the diary is of the counter-case, section 172 does not in terms apply but the 
principle there set out does apply. There is nothing to prevent the Court from 

looking into the diary of the counter-case and from using it in the way laid down in 
clause (2) of that section.(3) 


5. Police-officer can explain his own conduct.—(1) It w'ould be going 
beyond the immediate intention of section 162 to lay down that a police officer in 


Mohammad w Emp, A. I. R. 1926 Lah. 54, {^) Afunad Mia v. Emp. I. L,. "R. {1044,) 1 Cal. 

69 I, C. 252» 26 Cr. L. J. 1808. 133, A. I. R. 1944, Cal. 243, 215 I. C. 158, 46 

(2) Qtieen-Emp v. Mannu, 10 A. 890, F.B. (1897) Cr. L. .1. 28. 
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charge of an investigation was not at liberty to explain his conduct by making 
such a statement as this: “at such and such time I did this, and that I had received 
no information to such and such effect.’*(l) 

(2) Where at the trial the defence suggested that the deceased was murdered 
by his own brother, and the Sub-Inspector deposed that he had no information to 
that effect during the investigation : held that section 162 did not prevent him 
from explaining his own conduct by making such a statement.(2) 

6. Scope of Sec. 162.—(1) Oral statement excluded.—Under section 162, Cr. 
P.C., as at present enacted, no statement made by a witness to a police-officer in the 
course of an investigation under Chapter XIV of the Code, if not reduced into xvHting, 
can be used at the trial for any purpose whatsoever. It cannot be used to corrobo¬ 
rate or to contradict a witness, either for the benefit of the accused or against him. 

(2) Written statement—its use limited. If such a statement has been 
reduced into writings its use for any purpose whatever is also prohibited unless : 

(а) it is the statement of a witness called for the prosecution, 

(б) the Court has ordered the accused to be furnished with a copy 
thereof, and 

(c) the written record of the statement has been duly proved. 

It may then be used within the limits set forth in the proviso to section 
162 Cr. P. C. 


(3) Questions held improper : (t) Public Prosecutor asking a defence wit¬ 
ness what he said to the police. (n) Asking a police-officer about anything said to 

im by a defence witness—it is illegal to use the police-officer’s answers to contra- 
oJct what the witnesses said in Court, [iii) Questions put to the prosecution 
■witnesses both by the Public Prosecutor and the defence counsel as regards what 
they said to the police without the procedure detailed in the proviso to S. 162 
eing carried out. {iv) Allowing the investigating ofiiccr to give evidence that such 
®n such person gave him the names of the accused. 


(4) The interpretation of section 162 to be adopted by the Courts of the 
Province is that set 6ut in Labh Singh v. Crozcn.{3) 

(5) However, there being no suggestion that any of these irregularities had 
P cjii iced the defence, they were held to be quite immaterial.(4) 


affain r province of S. 162.—The first information report 

Cr P*r ^ is clearly not a statement within the contemplation of S. 162 

reciu** because it not made in the course of investigation; (2), S. 154, 

(31 signed while statements under S. 162 are forbidden to be signed 

nam the prosecution under the provisions of the Evidence Act] 

under S. 157 for corroborating the informant, (ii) under S. 32 (1) 


qft V. Emp. 119 I. C.139, 

30 Cr. L. J. 1015. 

A. I. R. 1931 Lah. 177, 
181 I. C. 270. 32 Cr. L. J. 682. 


(3) C L. 24 (1924). 

(4) Bahadur Singh v. Crown 7 L. 26'1., 27 P.L.R 
379 (1920). 
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as a dying declaration if the informant is dead, {Hi) under -S. 8 as the conduct 
of a party. But It is not substantive evidence by itself; the defence may, however, 
use it for impeaching the credit of the informant under S. 155, or for contradicting 
him under S. 145, of the Evidence Act.(l) 

B. PROPER USE OF CASE DIARIES. 

Hereunder are given authorities to show how best a Court can make use, 

. f.e., a judicial use, of police-diaries and matters gathered therefrom :— 

8- To ascertain and elucidate facts. —“ It is essential that the Magistrate 
or Judge, who has to hold the scale of justice evenly between Crown and the 
accused, should have some means of ascertaining : (i) what was the information 
which was obtained from day to day by the investigating officer, and {ii) what 
were the lines upon which he acted. The police-diaries might be used by the 
Court to assist it in the enquiry or trial by suggesting means of further elucidating 
points which need clearing up and which are material for the purpose of doing 
justice between the Crown and the accused ; but the entries therein cannot by 
themselves be taken as evidence of any date, fact or statement therein contained.’*(2) 

9. To aid the Court in making a thorough enquiry. —As provided by 
S. 172, police-diaries are useful, not as evidence, but to aid a Court in the trial, 
so as to enable it to make a thorough enquiry on all material points and to elicit, 
in the examination of the witnesses and especially of police witnesses, the real 
facts of the case. A Sessions Judge cannot rely on police proceedings or put 

the same to the jury without examining police-officers as witnesses so as to 
explain such proceedings.(3) 

10. To cross-examine a witness. —“It is, however, competent to an accused 
person,*’ observes Plowden J., “to move the Court, which is presumably impartial 
and endeavouring to ascertain the truth, to refer to the statements attributed 
in the diaries to a witness before the Court, and it is open to the Court, if need 
be, to cross-examine ike witness after reference thereto.”(4) 

11. To furnish means of directing appropriate questions. —Police-diaries 
being indicative, though not of probative effect, may furnigh means of directing 
appropriate questions or supply the basis of cross-examination.(5) 

12. To summon witnesses not sent up.—A properly kept special diary 
would afford such information as would enable the Magistrate or Judge to 
determine wliether persons referred to in the special diary, but not sent up 
as witnesses by the police, should be summoned to give evidence in the interest 
of the prosecution or the accused.(6) 

<1) Azimaddy v. Emb. A. I. R. 1927 Cal. 17, 99 (m) To the same effect is—Achhaibat Singh y. 

I. C. 227, 28 Cr. L. J. 99, 101. Emp. 2 P. L. T- 233. Ol I. C. 230, 22 Cr. L. J. 

(2) 19 A. 390 (F. B.). 874 (1921)— ^ 

Note. —(t) Followed in— Peary Mohandas v. {Z) Queen Emp'.. "V. Jadub Das^ ^7 C. 4 C. 

Emp. 10 C. W. N. 145. 13 I. C. 721, 13 Cr. F. J. W. N. 129 (1899) 

03 at GO (1912)—-the above principle being (4) Kcllu v. Qjieen-Emp* 17 P. R* 18G4, cr* 
reproduced. (5) 1 Leg. Rem. 26. /e* \ 

(n) Approved of in— Dal Singh v. Emp. (P. C-) (6) Qjieen Emp. v. Afanwtf, 19 A. 390 (r. xi.) 

44 C. 870, 39 I. C, 811, 18 Cr. L, J. 471 1917). 
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13. To discover Important matters and have them proved.—What the 
Magistrate should have done was to discover out of the police-diaries any matter 
which was important and then, by calling for the necessary witnesses or documents, 
have that matter properly proved in evidence in legal shape. And when he 
had so obtained that matter, he could have dealt with the whole case on all 
the evidence. But unless that is done, statements made in the police-diaries 
cannot help him to come to a finding on the evidence in the case.(l) 


14. To find out the general trend of evidence.—-Police-diaries are to be 
used not as evidence but to aid the Court in an enquiry or a trial. The meaning 
of this phrase in S. 172, Cr, P. C., is that the Court may see from the police- 
diaries what is the general trend of evidence to be given and what witnesses 
are important and what not, and whether witnesses produced give evidence as 
to all the facts which they formerly professed to know.(2) 

15. Police-diaries used for ascertaining date of a statement-improper.-^ 

Held, that the police-diaries are not evidence and cannot be used as such (forfindino 
the date of a witness’s statement).(3) ^ 


Note .—The Court could summon the police-officer and have the date of state¬ 
ment legally proved or grant the accused a copy of the statement bearing the date. 

16. Use of statements in diaries—for the benefit of accused._In this 

case the Hijrh Court directed the Sessions Judge to refer to tlie statements of 
some witnesses in the diaries and. in case he found something in them wliereby 
the accused would be advantaged, to re-summuu those witnesses for cross- 
examination after supplying copies of their statemen^to the accused.(4) 

17. Entries in police diaries are not statements of witnesses for 

legal purpose.—“The entry in the diary of the police-officer, correctly speakh?.f 

IS not the statement either oral or written, of the witnesses for anv I “i 
purpose *\(5) ' legal 

18. No conclusions to be drawn from statements in police-diaries.— It 
i^s contrary to the intention of the Legislature that conclusions should be drawn 
from statements recorded in the police diaries but not recorded in Court St't 
ments made to police-officers should not be used as evidence except, at'th' 
request of the accused, to impeach the credit of the prosecution witnesses.(6) ' 

19. Police diaries may be utilized as a foundation for questions to be nut 

to witnesses.—Sir Louis Stuart. C. J., so aptly observed “The learned Sessions 

Judge appears to us not to have grasped the exact significance of the provision*: 
of S. 172 (2) of the Cr. P. C. He appears to have used the entries in the police 

diaries as hough they were evidence in the case to discredit the prosccuUon 
evidence, (but that is not allowed by law). * i>etution 


(1) Syed Abdul Rahim v. Salhu Kherwar 10 C.VV. 
N. 600, 3 Cr. L. J. 408 (1005). 

„ V. Emp. 1 P. W. R. 1914 (N.W.F.P.) 

Punj. Dig. p. 874. * 

(3) Nmvab v. Emp. A. I. R. 1923 Lah. 301. 76 
1. C. 821, 25 Cr. L. J. 204. 


(19^0).'^“" I- 88 

r <AII.)6 I. V. 101, 11 Cr 

'J-Karaniat Hussain, J. 

iO) Aslamy. Emp. (S. W. F. p.) i p ly R 

1914—Punj. Dig. P. 847. i . R. 
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“ S. 172 (2) lays down very distinctly that the Court may not use such 
diaries as evidence in the case but only to aid it in the enquiry or trial. The 
aid which a Court can receive from the entries in such a diary is usually confined 
to utilising the information given therein as foundation for questions to be put 
o ike witnesses. In using the diary the Court should always employ very great 
caution. 

“The comments of Sir John Edge in Q.E. v. Mannu^{\) are as valuable today 
as when they were made> although the law on the subject has been slightly 
modified since the decision of the Full Bench which decided that case.’* 


But not to discount prosecution too greatly by reference to diaries. 

“Even when it is permissible to utilise the record of statements made by a 
police-officer in the course of an investigation and entered in the diary, the 
Courts should remember the principles laid down in a previous decision of the 
Allahabad High Court in Q. E. v. Nasir-ud-Din.(2) We, therefore, consider that 
the learned Sessions Judge has discounted the case for the prosecution too 
greatly.”(3) 

20. To discover sources and anything material.—Police diaries may be 
used by the Court, not as evidence of any date, fact or statement referred to in 
it, but as containing indications of sources and lines of enquiry and as suggesting 
the names of persons whose evidence may be material for the purpose of doing 
justice between the Crown and the accused. Should the Court consider that 
any such date or fact or statement would be material, it must establish it by other 

evidence.(4-) 

21. To take advantage of facts so found.—Under section 172, Cr. P- 
C a Court, referring to police-diaries is entitled to use them not as evidence 
in the case, but to aid in such enquiry or trial. The meaning of this is that the 
Court may, on finding some facts noted in the diary, take advantage of this 
in order to put some necessary questions to the witness in the box so as to 
elicit in evidence the fact which has been disclosed by the diary. It must be 
emphasised that the facts so found are not to be used miless and until they 
are properly brought on record through the evidence of a witness.(5) 

C. IMPROPER USE OF POLICE-DIARIES. 


22. Illegal use of police diaries.—“It is within our judicial knowledge,” 
savs Sir John Edge, “that some Sessions Judges and some Magistrates Iiave 
decided criminal cases by conviction or by acquittal of the accused on statements 
which are found in the special diary relating to the case, and have done so without 
having asked the police-officers who made the diary or any witness one word as 
to the truth of those statements, and consequently, without having a^o^de 
to the prosecution or the accused, as the case may be, any op p ortunity ot 


(1) 19 A. 390, F. B. 

isj Raja Ram v. Emp. A.I.R. 1927 Oud. 64, 99 

I. C. 842, 28 Cr. L. J. 134 at 135. 

(4) Queen Emp. v. Mannu 19 A. 390, Dal 

Singh X. Emp. (P. C.) 18 Cr. L. J. 471 and 


.h Court R_, & O. folld.) Devi Das v Emp 10 


*"*^ (5) nfoUi Mahton v. Emp. A. I. R. 133 Pat 
440, 145 I. C. 420 (2), 34 Cr. L. J. 948. 
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explaining or of contradicting such statements. Such a use of a special diary 
by a Court is entirely illegal,”(l) 

23. Police-diaries read out to Assessors—improper use. —Where police- 
diaries were read out in Court “ to consider whether there was anything in 
them tending to detract from the merits of the evidence for the prosecution as 
given in the Sessions Court,’* and the Sessions Judge recorded that “ the 
Assessors having heard the diary are unanimously of opinion that the evidence 
for the prosecution in this Court is reliable”: Hcld^ that such use of the police- 
diaries was equivalent to corroborating the oral testimony by the diaries which 
is not allowed. It would have been equally illegal to have discredited such 
testimony by reason only of anything found in the police diaries.(2) 

24. Diaries—not to be placed before the Jury. —Police-diaries cannot be 
placed before the Jury. In a trial without the Jury, a Sessions Judge is exactly 
in the same position as the Jury in dealing with the evidence properly given 
before him, and he is bound to confine himself to such evidence.(3) 

25. Materials in diaries used to come to a finding on evidence—imp¬ 
roper, —Where the Magistrate looked into the police-diaries and took the facts 
and statements written therein as materials calculated to help him in coming to 
a finding on the evidence in the case: Held, that is not the intention of the law ; 
it amounts really to using the police-diaries as evidence.(4) 

26. What the Court can do—with regard to statements in diaries.— The 

facts and statements written in the police-diaries cannot be used as materials 
to help the Court to come to a finding on the evidence in the case. What the 
Court can do is to discover out of the police diar'es any matter of importance 
and then, by calling for the necessary witnesses or documents, have that matter 
properly proved in evidence in a legal shape.(5) 

27. Evidence in Court not to be tested by statements of witnesses in 
police diaries. —Where the Judges in the Court of appeal considered the evidence 
in the case and, in order to make their opinion still more conclusive, went on 
to test that testimony by reading the earlier statements ot the witnesses 
made to the police and entered in the police-diary; in other words, they treated 
what was thus entered as evidence which could be used at all events for the 
purpose of discrediting the witnesses : Held^ by their Lordships of the Privy Council: 
“This was plainly wrong. It was inconsistent with the provisions of S. 172. Cr. 
P. C. To use the diary for the purpose they did was to contravene the rule laid 
down by the Full Bench in Queen Emp. v. Mannu, 11) A. 390.”(6) 

28. Evidence tested by comparison with police-file—improper.— The 

Ilon’ble Judges remarked “Before we close this judgment, we wish to point 
out to the learned Sessions Judge that he appears to have used the police- 

(1) Queen-Emp. v. Mannu, 19 A. 390 (F. B.) (5) Jbid. 

(2) Empress v. Chunni (AU.) 3 A. W. N. 37 (6) Dal Singh v. Emperor, P. C. 44 C. 87G 44 

(1883). I. A. 137, 13 N. L. R. 100. 15 A. L. J. 47’‘; i 

(3) Queen Emp. v. Judub Dim, 27 C. 295 (1899) P. L. \V. 661, 19 Bom. L. R. 510 22 M L T ’«>i 

(4) Syed Abdul Rahim v. Salh 10 C. W. N. 600, 11 Bur. L. T. 54, 39 I. C. 811, 18 Cr L T 14*7 

8 Cr. L. J. 408 (1906). ( 1917 ). j. 14/ 
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PURPOSES FOR WHICH POLICE-DIARIES CAK BE USED 

diaries in an improper manner. In his judgment he says in regard to Mst, Ram 
Piyari’s evidence : “I have tested her evidence by comparing it with the police 
file and it is undoubtedly true on the following point.” This shows that the 
learned Sessions Judge believes the evidence of this witness because it agrees 
with several entries in the police zimnis, S. 172 Cl. (2) Cr. P. C. lays down 
that any Criminal Court may send for the police-diaries of a case under enquiry 
or trial in such Court, and may use such diaries not as evidence in the case, 
but to aid it in such enquiry or trial. The learned Sessions Judge has in this 
case undoubtedly used the zimnis as evidence which was not a proper use to 
make of them.”(l) 

29. Reference to police diaries consented to, or desired, by the defence 
—still illegal.—Where frequent use was made by the Sessions Judge of the 
general and special diaries of the police for the purpose either of supporting 
the evidence of a prosecution witness or rebutting the argument of the counsel 
for the defence, while some of the references were made with the consent or 
at the desire of the said counsel: 

Heldy that this consent or desire cannot legalise the procedure adopted 
at the trial in the matter of using ihe diaries as evidence in the case, either 
for or against the accused, and that such a procedure is clearly prohibited by 
S. 162, Cr. P. C. 

Remarked : “These diaries have so often been relied upon by the learned 
Judge on the points of substance in the case (e. g., for ascertaining the details 
of accused’s confession and for testing evidence as to identification) that it 
would be difficult to say that, if they had not been so relied upon the learned 
Judge w^ould have come to the same conclusion as he did in respect of the 
guilt of the appellants. In a criminal proceeding, the question is not alone 
whether substantial justice has been done according to law. All proceedings 
in poenam are, it need scarcely be observed, strictissimi juris as observed by 
Cockburn, C. J. in Martin v. Mackonochic,(2) {i.e.y in criminal proceedings strict 
adherence to law is necessary).(3) 

30. Reference to final report and diary—misplaced.—Where a Sessions 
Judge on appeal very much wished that the investigating police officer had 
been examined as a witness, but without examining him relied on the final 
report and diary for decision on material points: Held, that the learned Sessions 
Judge erred in law. The final report and diary might be used to suggest means 
of further elucidating points which needed clearing up but only of elucidating 
them by legal evidence. Thus the Sessions Judge, on a perusal of the final report, 
might well have examined the Sub-Inspector as a witness or directed him to 
be examined by the Trying Magistrate and, in that manner, his testimony as 
to what he saw on the spot and what was said to him by witnesses would, 

(1) Sunder Singh v. Emperor (Lah.) 06 I. C. 187, (3) Manna Lai v. Emp. A.I.R. 1925 Oud. I at 

23 Cr. L. J. 251 at 255 (1922). 8, 75 1. C. 753, 25 Cr. L. J. 49, at 56 (1924). 

(2) 3 Q. B. D. 730,*’ 
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subject to all just exceptions, have become legal evidence.(l) 

31, Other instances of improper references to police-diaries.— (i) Setting 
right the omission from the F, I. R. of the name of one of the accused ; (li) 
finding out the reason why a particular witness was not produced—by reference 
to case-diaries—both improper ;(2)— {Hi) holding by a reference to zimnis that 
the injured person on a particular date mentioned before the Head Constable 
that his assailants were so and so—improper.(3) 

32. Sessions Judge testing evidence by entries in Roznamcha not legally 
proved— procedure illegal. —Where a Sessions Judge, at the hearing of an appeal, 
sent for the police Roznamchay compared it with the evidence of a police Sub- 
Inspector given in Court and commented adversely on that evidence, (stigmatising 
the witness as a perjurer), on the basis of entries in the Roznamcha which he 
made a Court exhibit without asking the witness for an explanation as to facts 
ascertained from that document: Held (i) that the procedure adopted by the 
learned Sessions Judge was not only highly irregular but entirely illegal ; (n) 
that he had no right to test the evidence given in Court by comparing it with 
a document which was not properly on the record and had not legally been 
made evidence; and (ui) that it is an elementary principle of justice that no 
person should be condemned without being given an opportunity of being 
heard in his own defence. (The remarks complained of expunged from the 
record).(4) 


33. Defence story disbelieved because not mentioned in police-diaries_ 

improper. —Where the Sessions Judge disbelieved the story put forward by the 
defence on the ground that it was nowhere mentioned in the zimnis : Held 
that the reason amounts to making use of the zimnis in such a way as to 
strengthen the case for the prosecution and to show that the rival story told 
by the defence is untrue, and that is a course forbidden by the provisions of 
the Criminal Procedure Code (S. 162, as amended).(5) 


34. Reference to police-diaries to sustain a conviction—improper. _-Where 

the Appellate Court believed a witness’s evidence because a perusal of the police- 
diaries satisfied the Court that “ this witness was examined at the earliest 
opportunity and at the very time he had stated that he had seen the accused 
with the cattle (the stolen property in question)” : Heldy that this is an improper 
use of the police-diaries and there can be no doubt that inadmissible evidence 
should not have been invoked in order to sus^-ain a conviction.(6) 


35. Use of the police diaries under S. 172 (2), Cr. P. C.—held no way 
illegal.— Where it was [contended that the Magistrate made a wrong and 
improper use of the police-diary : Held that the Magistrate only made such use 


(1) {Dal Singh v. Emp. P. C. (44 C. S70, folld) ; (4) Amar J^atk v. Crowrty 5 L. 476, A.I.R 1921 

Oanga Singh v. Rambhajan Singh. A. I. R. 1U25 Lah. 187, 85 I. C. 148, 20 Cr. L. J. 463. 

Pat. 165, 82 I. C. 274, 25 Cr. L. J. 1266. (5) Dini v. Emp. A.I.R. 192G Lah. 485 94 l f* 

(2) Kundan Singh v. Emp. (Lah.) 88 I. C. 711, 140, 27 Cr. L. J. 572, * ’ * 

26 Cr. 1/ J. 1191 (1925). (6) Fazal v. Emp. 1920 Lah. 363, 96 I C aift 

(8) Aziz V. Emp. (Lah.) A. I. R. 1925 Lah, 27 Cr. L. J. 614. 

295 (2), 84 I. C. 436, 26 Cr. L. J. 292. 
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of the said document as was legitimate for him to do under S. 172 sub-section 
(2) Cr. P. C. (i.e., for contradicting a police-officer by the contents of his diary 
or enabling him to refresh him memory therefrom) and that such a use of the 
diary is in no way illegal having regard to the decision in Dal Siugh v. Emperor 
(P. C., 44 C. 876).(1) 

36. Cannot be used for comobration. —Just as Police diaries cannot be 
used for testing the evidence of defence witnesses, it is equally contrary to law 
to make use of the police-diary for corroborating the evidence of the prosecution 
witnesses as given in Court.(2) 


D. POLICE-DIARIES ARE NOT EVIDENCE OF ANY KIND. 

37. Police-Inspector’s diary.—The diary of a Police-Inspector is not 
evidence.(3) 

.38. Not original evidence.—Diaries kept by police-officers are not original 
evidence.(4) 


39. Statement in a diary—not to form part of Judgment. —procedure.— 
“S. 172 does not authorise a Court to introduce matters contained in police-diaries 
in its judgement and to treat them as though they were evidence which had to be 
disposed of one way or the other. If statements in a diary can be used as 
evidence, they can only be used when the brought on record and properly made 
evidence in the case. When not so treated, they should not find any place in 
a trial beyond that which is given them in S. 172, Cr. P. C.”(5) 

40. Case-diary—not evidence In itself —When a Court, under the authority 
conferred on it by S. 172, Cr. P. C., uses a police-diary to aid it in an enquiry 
or trial, the Court must be cartful to bear in mind that the diary in itself is not 
evidence nor can it supply by itself any evidence on which a Court can act in 

such enquiry or trial.(6) 

41. Special-diary is not evidence of any date, fact or statement therein. - 
The special diary may be used by the Court to assist it in the enquiry or trial 
by suggesting means of further elucidating points which need clearing up and 
which are material for the purpose of doing justice between the Crown and 
the accused, but entries in special diary cannot, hy themselves, be taken as evidence 
of any date, fact or statement therein contained. Such date, fact or statement 
must be established by legal evidence, before the Court allows any date or fact or 

statement or aforesaid to influence its mind.(7) 

, 42. Police diaries not substantive evidence—criticism of evidence on basis 

of entries therein illegal.—Where the Magistrate criticised the evidence of a witness 
and rejected it by making a reference to the Karrawai Police and held another 


(1) Sheikh Dilawar v. Emp. (Nag.) 95 I. C. 277, 
27 Cr. L. J. 757 (1926). 

(2) Sakai Abir v. Balakdhari, A. I. R. 1931 Pat. 
00, 131 I. C. 535, 32 Cr. L. J. 735. 

(3) In re Abdul Ghafur (Cal.) 10 C. L. R. 45 
(1881). 

(4) Neravati (Mad.) 2 Weir 143 (1882)[S. Row’s 


L. R. Cr. 8. V. p. 210]. ^ ^ ^ 

{5) Empress v. Nand Lai, 14 A. ^^.N. 15»>, 

{&) Empress v. Mohan (All.) 14 A. W. N. 181 

{7) Queen Emp, v. Mannu, 19 A. 390, F.B. 1897. 
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witness’s evidence as unworthy of credit on account of some dircrepancies between 
his statement to Police and that in Court, without the entries being “duly proved” 
or the witnesses confronted with their previous statements : 

Held that this procedure is wholly illegal and the Magistrate ought to have 
known that standing by themselves the Police proceedings are not substantive evi¬ 
dence in the case and cannot be used in order to test the correctness of the state¬ 
ments made by the witness in Court; and that, under S. 162, the entries made in 
the Police Diaries can be used (i) only for the limited purpose of contradicting the 
evidence of the witnesses for the prosecution and (u) only when such entries 
have been duly proved. 

Reference to S. 172 could not justify the procedure adopted.—JfeZd, further, 
that S. 172, Cr. P. C., has nothing to do whatever with the objection taken to the 
proceedings of the Magistrate and that the ruling in Dal Sing v. Efnperor, 44 C. 176 
(P. C.), is a clear authorify against the contention {viz., that S. 172 justifies such a 
reference to police diaries as was made in this case)-(l) 

43. Statement in police diary is not evidence.—The statement of a 
witness recorded by a police oflicer in his diary is not evidence at all, and 
unless the provisions of section 145 Evidence Act have been complied with, the 
Judge will not be justified in discrediting the testimony of the prosecution 

witnesses on the ground that they made different statements before the Police 
during investigation.(2) 

44. Reports are not evidence but can be used for refreshing memory.— 
There is a comnton practice of referring to statements in the F. I. R. and medico¬ 
legal reports etc. as if they were evidence. This is not justified by law. The 
proper course is for the witness to refer to the document which he prepared 
at the time under sec. 159, E. A. and state in Court everything which the 
prosecution, or counsel for defence, or the trying Magistrate, or the Judge, 
considers material. Nothing in the report not sworn to by the witness in Court 
can be referred to. (3) 

45. Secret reports of ofGcxals—not substantive evidence.— Held that there 
is no provision of law which permits such reports to be used as substantive 
cvidence.(4) 

46. Statement before police not substantive evidence.— Statement before 
the police can only be used for the purpose of contradiction, and can never be 
treated as substantive evidence in the case. The discrepancies introduced may 
prove a witness to be unreliable, but the previous statement made to the Police 
cannot be used against the accused.(5) 


(1) Emperss v. Ram Rang A.I.H. 1028 Lah. 820, (4) Rachand v. Emb. A. I, R. 1927 All 14^7 

100 I. C. 221 20 C. L. J. 493. (1927). 

(2) EmptTOT V. Sitla, A. I. R. 1934 ‘Oudh. 229, (5) Das Ram v. Emp. A. I. R. 1941 Lah 47i 

148 I. C. 1059, 35 Cr. L. J. 843. 197 I. C. 801. 43 Cr. L. J. 268. 

(3) Muhammad 5oIa^)a« v. Emp. A. I. R. 1937 In Re : Pockirisami Pillai. AIR 

Lah. 475, 170 1. C. 253, 88 Cr. L. J. 809. Mad. 288 (2). 199 I. C. 883, 43 Cr. L, J. ^2. 
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CHAPTER III. 

POLICE-DIARIES USED BY COURT FOR CONTRADICTING 

POLICE-OFFICERS. 

Introductory. — (1) Section 172 Cl. (2) Cr. P. C., which remains unaltered, 
provides :—• 

“but if they (the Police-diaries) are (i) used by the Police-officer who made 
them to refersk his memory or (ii) if the Court uses them for the purpose of con¬ 
tradicting such police officer, the provisions of Section 159, (refreshing memory) 
and S- I.E.A. (contradicting by a written statement), as the case may be, 

shall apply, (Numbers, brackets and italics are ours). 

It follows that, apart from the general uses to which case.diasies may be 
put (as seen in the foregoing pages), there are two specific purposes for which they 
may further be utilized, Istly, for contradicting the police-officer who work them, 
and 2ndly, for enabling the said officer to refresh his memory by. 

(2) The first part is being dealt with here. It should be observed that 
where the Court contradicts a police-officer by the contents of the case diary 
prepared by him, S. 145, I.E.A. directly applies. S. 172 cl. (2) Cr. P. C. (relevant 
portion) runs thus :—“or if the Court uses them (the diaries) for the purpose of 
contradicting such police- officer (i.e., one who investigated the case) the provisions 
of the Evidence Act 1872, Section 145, shall apply.^^ Therefore, that is the right 
place where S. 145 comes into play, for a witness is contradicted by an entry of 
which he is the author, in other words by a writing which is his own. 

(3) Section 145, I.E.A. runs thus :— 

“A witness may be cross-examined as to previous statements made by him 
in writing or reduced into writing and relevant to matters in question witliout such 
writing being shown to him, or being proved ; but if it is intended to contradict 
him by the writing, his attention must, before the writing can be proved, be called 
to those parts of it which are to be used for the purpose of contradicting him.” 
(Italics are ours). 

Entries in case-diaries prepared by the investigating officer are “previous 
statements made by him in writing” and he may properly be contradicted theryby. 

It may be noted again that this is the direct use of S. 145, as distinguished 
from its indirect use under S. 162, Cr. P.C. where a witness is contradicted by a 
statement which is not written by him but by any other person, the police-officer. 
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(4) Section 172, (2), Cr. P, C. also contains the provision that “ neither the 
accused nor his agents shall be entitled to call for such diaries nor shall he or 
they be entitled to see them merely because they are referred to by the Court,*' 
but if the diaries are for one of the two purposes given in the section, then 
the accused is entitled to see the particular entry or so much of it as is referred to. 
(This aspect will be enlarged in the next Chapter). 

Notes and Comments, 


A. CONTRADICTING A POLICE-OFFICER BY AN ENTRY IN 

CASE DIARY. 

1. Statements under S. 162, distinguished from case diaries under S. 172 
Cr. P. C.—use of the latter—Section 161, Cr. P. C. lays down that the police- 
officer may examine orally any person supposed to be acquainted with the facts 
and circumstances of the case. Such statements may be taken down in writing 
under S. 162, Cr. P. C., and used as provided by the provisos to the said section” 
for contradicting a prosecution witness under S. 145, I.E.A. It is these 
statements copies whereof are to be granted to the accused. 

There is a diary kept under section 172, Cr. P. C., known as the special 
diary (or case diary) in which the police-officer is required to enter his proceedings 
y by day. It is strictly privileged and may only be used by the Court, not fs 

nlr hk"^ or trial. Neither the accused 

L u ^"titled to see 

them merely because they are referred to by the Court. 

‘ There are two ways in which these diaries can be used namely :_ 

(0 the Court may question tlie police-officer who wrote them in order to 
contradict him under section 145, I.E.A., and 

• .1 police-officer may refresh his memory by reference to entries 

in the diary prepared by iiim, under S. 3fil, I.E.A. 

to eross-e.xamination of (he police-officer under Ss. 161 
and 11 ;, which refer to his onn statements do not appiv to the statements of 

wi nesses which fall under S. 102, Cr .P.C.-not even if such statements are 
cnterca in the diary under S. 172, Cr, P. C.(l) 

anv oti ^ police-officer by his diary, not 

exfend Indian Evidence Act, 1872, does not either 

the sne iT c It is only if the Court uses 

thL r ii T of contradicting the police-officer who made it 

fnr lln^t purpose only, and not 

NoiL"ffin7orf contradict an,, other roitness. 

knoSleorth V ’ ^'onsistent with the rules of construction and 

uLd o f special diarv is to be 

S c J )(2) it. (Per Sir John 


N 10 C. W" 

W. 890, 4 Cr. 1j. J. 7 «> (190G), 


/!/<»«»«. 19 A. 390, F. B 
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3. No witness other than police-officer can be confronted. —Where the 
Judicial Commissioner admitted in a trial statements made by witnesses to the 
police and entered in the police-diary kept under S. 172, Cr. P. C , heldy that the 
police-officer who made the diary might be confronted with it but not any other 
witness.(1) 

4. Police diary can be used for contradiction. —The police diary main¬ 
tained under S. 172, Cr. P.C. cannot be used to corroborate the evidence of the 
police-officer who recorded entries in it although it may be used to contradict 
him as provided by that section.(2) 

5. Personal diary of a police-officer, who did not hold investigation, ad¬ 
missible. —Where it was contended that the police-officer’s diary was not admissible 
in evidence under section 172, Cr. P.C., and that it could only be used for the 
purpose of contradicting the police-officer who wrote the diary and for no other 
purpose whatsoever : Held that, as it was a personal diary and it appeared that 
the officer who made entries did not start investigating and that he never investi¬ 
gated the case, it did not fall within the provisions of section 172, Cr. P. C.(3) 

B. RIGHT OF THE ACCUSED TO SEE THAT ENTRY. 

6. Accused entitled to see only the portion of the diary used for contra¬ 
dicting a police-officer. —If the special diary is used by the Court to contradict 
the police-officer who made it, or by the police-officer who made it to refresh his 
memory, the accused person or his agent has a right to see that portion of the 

diary which has been referred to for either of those purposes, that is to say, the 
accused person or his agent is entitled to see the particular entry which has been 
referred to and so much of the diary as, in the opinion of the Court, is necessary 
in that particular matter to the full understanding of the particular entry so used, 
but no more. In such cases, the Court must be careful to see that the discretion 
entrusted to it in deciding what may or may not be seen by the accused or his 
agent is not abused, remembering that the discretion is to be a judicial discretion 
not influenced by a mere arbitrary fancy.(4) 

7. Wholesale disclosure of what happened.—^not allowed. Section 172, 
Cr. P. C., no doubt confers an absolute right on the Court to inspect all police- 
diaries in connection with the investigation of an offence under enquiry or trial 
before it, but it cannot delegate its duties in the matter to the counsel for the 
defence. It would be against public policy to allow a wholesale disclosure to the 
accused of all that happened in a particular investigation. If at any time the 
Court considers (/) that certain sources of enquiry are revealed by these diaries, 
or (n) that a certain police-officer should disclose further the steps taken by him, 
or (in) if it becomes necessary to contradict the said police-officer, the Court may 

(1) Dal Singh v. Emp. 19 Bom. L. R. 510, 

P. C. 0017) 

(2) Achhaibat Singh v. Emp, 2 P. L. T. 223, 

G1 1. C. 230, 22 Cr. L. J. 874 (1921) 


(3) Kalia v. Emp, A. I. R. 1925 Cal. 959, 85 

I. C. 723, 26 Cr. L. J. 579. 

(4) Queen-Bmp. V. Mannu 19 A, 390, F. B. 

(1897) 
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use them for those purposes. Hut until the Court has done so, the accused are 
not entitled to inspect those diaries.(1) 

8. Refusal to allow questions on police diary— ^justiHed. —When the police 
diary kept under section 172, Cr. P. Code, did not contain any statement made 
by any witness but was only a brief of what the investigating oflicer saw at the 
spot, and of the information which he ascertained as a result of questioning 
several people : held that the Judge was right in disallowing questions which the 
defence pleader desired to put in cross-examination.(2) 


CHAPTER IV. 

POLICE-DIARIES USED BY POLICE-OFFICERS FOR REFRESING MEMORY 

Introductory. (I) This is the second specific purpose for which case-diaries 
may be brought into use, namely, a police officer may, while under examina¬ 
tion, refresh his memory by referring to any writing whether contained in a 
police-diary or other record : 

(а) made by himself, or 

(б) made by another person, but read by him if when he read it he knew 
it to be correct, during an investigation under Chapter XIV of the Criminal 
Procedure Code, (S. 159, I. E. A, adapted.) 

(2) The witness may, with the permission of the Court, refer, for the said 
purpose, to a copy of the said writing, provided the Court is satisfied that there 
is sufficient reason for the non-produetion of the original. {Ibid.) 

(3) Such witness may also testify to the facts mentioned in such writing, 
although he has no recollection of the facts themselves, if he is sure that the 

facts were correctly recorded in the said writing, e.g,, lists of recoveries, fards 
containing results of identification-parades, or other proceedings during the 
investigation. (5. 160, I. E. A. adapted.) 

♦ 

(4) Any such writing as aforesaid is to be produced and shown to the 
adverse party, i.e., the accused, if he requires it for being able to cross-examine 
the witness thereon, provided that, in the case of privileged documents, such 
as police-diaries, the condition of the law can be fulfilled by furnishing the 
accused with a copy of the portion used for refreshment. (5. 161, /. E, ^ 
adapted.) 


( 1 ) E. V. 19. A, 390 at pa:;e 421 (2) Mobarak Mi Shaik v. Emb. A I It 

referred to) E/«/>/ror V. Z)Aara/n Kir, A.I.R. 1933 19 19 Cal. 2 .Vi. iso I. C 510 40 Cr i i 
Lah. 283. 142 I. C. 854. Cr. L. J. 464. 386. ^ 

(2) Karim-nd-din 33 Cr. L. J. 625 referred to). 
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(5) Without prejudice to the generality of the above-said provisions, it 
may be borne in mind :— 

(a) that the aceused is entitled to see the particular entry referred to and 

so much of the diary as is, in the opinion of the Court, necessary for the matter 
in question ; 

(b) that it is only sparingly that, purely in the interest of justice, a 
police-officer may be compelled to refresh his memory by referring to his 
diaries, but he will be well advised to do it, 

RELEVANT PROVISIONS OF LAW. 

(i) S. 159, Indian Evidence Act. —Refreshing memory., 

(а) By referring to writing made by himself—A witness may, while under 
examination, refresh his memory by referring to any writing made by himself 
at the time of the transaction concerning which he is questioned, or so sooiv 
afterwards that the Court considers it likely that the transaction was at that 
time fresh in his memory. 

(б) By referring to writing made by another person, hut read by the witness .— 
The witness may also refer to any such writing made by any other person and 
read by the witness, within the time aforesaid, if when he read it he knew it to 
be correct. 

(c) By referring to a copy of document, —Whenever a witness may refresh 
his memory by reference to any document, he may, with the permission of 
the Court, refer to a copy of such document, provided the Court be satisfied 
that there is sufficient reason for the non-production of the original. 

(d) How an expert can refresh fits memory^ An expert may refresh his 
memory by reference to professional treatises. (Sub-headings are ours.) ' 

(ii) S. 160, I. E, A.— Testimony to facts stated in document mentioned in S. 
159. —(but forgotten otherwise).—A witness may also testify to facts contained 
in any such document as is mentioned in section 159, although he has no specific 
recollection of the facts themselves, if he is sure that the facts were correctly 
recorded in the document. 

Illustration. —A book-keeper may testify to fact recorded by him in books 
regularly kept in the course of business, if he knows that the books were correctly 
kept, although he has forgotten the particular transactions entered. 

(iii) S. 161, I. E. A.— Right of adverse party as to (inspecting) writing 
used to refresh memory. —Any writing, referred to under the provisions of the 
two last preceding sections, must be produced and shown to the adverse party 
if he requires it ; such party may, if he pleases, cross-examine the witness 
thereon. 
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Notes and Comments. 

A. GENERAL PRINCIPLES. 

1. Principles involved in these provisions. —The psychological phase of 
the principles involved in the provisions of law contained in Ss. 159 and 160 of 
the Evidence Act, has been so ably and lucidly put by Messrs. Amir Ali and 
Woodroffe in their Lazv of Evidence^ that a brief reproduction of it would be a 
real gain to us. The learned authors say :— 

Three classes of cases in which a witness may refresh his memory:— 

(1) Present memory evoked by writing.— ^^Memory restorecV^ —Where the 
writing serves only to revive or assist the memory of the witness and to bring to 
his mind a recollection of the fact mentioned therein. This is the case referred to 
in section 159 I. E. A. Here the writing is, in the stricter sense, used to refresh the 
memory. The document is resorted to revive a faded memory and the witness 
swears from the actual recollection of facts which the document evoked. Memory 

is, in other words, restored. 

(2) Recollection of past knowledge.— '^History verified.” —Where the 
witness recollects, having seen the writing before, and though he has no indepen¬ 
dent recollection of the facts mentioned in it, yet remembers that, at the time he 
saw it, he knew the contents to be correct. See S. 160, Illustration, which is as 

under:— 

“A book keeper may testify to facts recorded by him in books regularly 
kept in course of business, if he knows that the books were correctly kept, 
although he has forgotten tlie particular transactions entered.” Here the 
witness has no present memory of the fact itself but recollects that, at the 
time that fact was staled in the document produced, it was truly stated. 

(3) Presumption of correctness. {Mental satisfaction). —Where it brings 
to the mind of the witness nciMicr any recollection of the facts mentioned in 

it, nor any recollection of the writing itself; but which nevertheless enables 
him to swear to a particular fact fi’om the conviction in his mind on seeing a, 
writing which he knows to he genuine. The memorandum enables the witness 
to state with cerlainty that it would not have been made had not the fact in 
question been true. E. g., where a witness called to prove the execution of 
an instrument secs his signature to tlie attestation and says he is thereby sure 
that he saw the party execute the deed. 

Summary. —S. 159 deals with cases in which the witness really does refresh 
his memory. In the cases referred to in S. 160, the document is resorted “to 
give a record of the past the life of a present deposition by the witness’s attestation 
of its truth where memory itself may wholly have vanished.”(1) 

2. Two modes of refreshing memory—distinction between Ss. 159 and 
160, Evidence Act. —In sections 159 and 160 of the Evidence Act, a distinction 
is drawn between the manner in which a witness may refresh his memory by 

(1 ' Amxr Ali and Woodroff's, Evidence. 
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referring to the writing he has made and the testimony he can give of facts 
Stated in that document. It is this way : 

it,.lf 'VV" ^ question of a man refreshing his memory, the document 
Itself IS not tendered m evidence and the witness merely gives evidence in the 

ordinary way after reading what he had written (S. 159) ; while {ii) Section 160 

deals with the case where, in spite of writing a document, the witness has not 

got specific recollection of the faets therein recorded, but is sure that they 

were correctly recorded-where this is the case the witness is still entitled to 

testify to the facts, and the document itself is then tendered in evidence, c.£., the 

document containing a dying declaration may be tendered in evidence without 

the witness repeating the very words used by the person who made the decl- 
aration.(l) 

3. “Any writing”—what does it include ?—Under section 159, a witness 

may refer to “ any writing ” “ It is immaterial whether it be a book of account, 

letter, bill of particulars of articles furnished, including such items as dates, 
weights, and prices, way-bills, notes made by the witness, or any other document 
whatsoever which is effectual to assist the memory of the witness.(2) 

4. Witness blind—reading over.— If the witness has become blind, the 
paper may be read over to him for the purpose of exciting his recolIections.(3) 

ess illiterate readm^ over.—It has been held in America that 
where a paper is signed with the mark of a witness who cannot read or write, it 
may be read over to him for the same purpose. (4) 

6. Writing “made by another person” but “read” by the witness. —The 
second clause of S. 159 says that a witness may also refer to any writing made 
by another person but (/) read by the witness, (//) within the time mentioned 
in the first clause, i. c., at the time of the transaction or so soon afterwards 
that the transaction was likely to be fresh in his mind, (Hi) if when he read it 
he knew it to be correct. This would, in practice, include the F. I. R., lists of 
discoveries and other Fards actually written by a subordinate offiier but signed 
or supervised by a superior officer who appears as a witness to testify to their 
accuracy. The latter can use such papers for the purpose of refreshing 
memory. 

Barring this, it seems very doubtful if one Police officer's writing can be 
made use of by another. The words in S. 172 are : ‘‘who made the entries” and 
that is the rule. In Queen Emperor v. Mannu (5) too, it has been held that it 
is only the police-officer who made the special entry who can refresh his memory 
therefrom. Exceptions, therefore, will have to be carefully guarded, keeping in view, 
of course, the entire provisions of Ss, 159 and 160 which section 161 covers. 

7. Writing made by another person—signed by the witness. —A witness 
may refresh his memory from a writing made by another person and inspected 


(1) Partap Singh v. Emperor, (Lah.) 02 I. C. 107 
27 Cr. L. J. 215 (1020). 

C*-) Amir AU and Woodrqff *s, Evidence. 


(3) {Ibid). 

(4) (Ibid). 

(5) 19 390, [ y 
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and signed by him at the close of the day on which it was made which brings to 
his mind neither recollection of the facts mentioned therein, nor of the writing 
itself, but which nevertheless, enables him to testify to a particular fact from 
the conviction of his mind on seeing the writing which he knows to be 
genuine.(l) 

8. Statement recorded by another person may lie proved.—Where a 
witness was sought to be corroborated by a statement made by the witness, 
immediately after the occurrence apparently in the presence of the assembled 
villagers, which was recorded in full by the Patwari : held that the method 
in which the statement has been proved, i.e., by means of the written record 
of it, is not correct, and that the proper method is that given in S. 159 of the 
Evidence Act whcreunder a witness can refresh his memory by referring to a 
writing made by another person.(2) 

9. “Copy of a document”—the “best evidence” rule does not apply here,—■ 
“ (t) Witness may refer to a copy of such document” provided the Court is satisfied 
that there is sufficient reason for the non-production of the original (S, 159, 3rd 
clause). The Act does not require that this copy shall have been made by the 

witness himself or in his presence so as to enable him to swear as to its 
accuracy.(3) 


(ii) A copy is primarily inadmissible, but S. 159 provides for its reception 
with the leave of the Court, provided the copy is not used so long as the original 
is in existence and its absence explained. It has been held in America in some 
cases that the “ best evidence” rule has no application here.(-t) 

10. Carbon copy or daplicate.—The rule of exclusion on the ground 
of a document being a copy, and the original not being accounted for, does 
not apply when, though in form a cop\% the paper is, in reference to the question 

of refreshing, in the nature of an origami or a d tplicate, e.g., a ledger copied from 
a waste-book kept by the clerk or an extract from the original if the original is 

but a partial statement, as for example, a speech or conversation not reproduced 

verbathji.{o) 


11. Documents used for refreshing memory need not be admissible in 

evidence.—There is nothing in either of the sections, lo9, and 160, of the Act, 

limiting their scope to the use of documents already admissible in evidence : thus 

a police-officer who reduces a statement to writing under S. 101, Cr. P. C., and 

a Civil Surgeon who wrote a post-mortem report, are allowed to refresh their 

memory from the written statement and report respectively, though neither is 
admissible in evidence by itself.(6) 


(1) Abdul Salim v. Emp. 49 C. 57.3. AIR 
1023 Cal. 107, 09 I. C. 145 ”23 Cr. L J O.^! 

00 'll Emperor v. Akia A. I. R. 1927 Nag. 222, 

® R- 139, (this 

protion does not appear in Indian Cases & Cr 
J*) ’ 

(3) S. Row's Evidence, Vol. II, p. 1703 ('based 


on English authorities). 

(4) Amir All and Woodroff's, Evidence. 

(5) Ibid. 

.. i®) V. Queen Emp. 9 C. 455. 458 

11 C. L. R 509 (1882). See also Bikao Khan v! 
^ueen Emp. 16 C. 010 (1889) and Skem Sha v 
Queen Emp. 20 C. 642 (1893). ^ ’ 
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12. Illustrations of the above principle. —It is not necessary that the 
document referred to should be one which is admissible in evidence, e. g. (i) 
an insufficiently stamped promissory note though not admissible under the pro¬ 
visions of the Stamp Act, as “an instrument not duly stamped,” may yet be used 
by the witness for the purpose of refreshing his memory.(l) 

(ii) Jamma Wasil-Baki papers are inadmissible as evidence of the amount 
of rent mentioned therein, but they may be used by witness to refresh his memory 
at the time of giving evidence as to the amount of rent payable.(2) 

{iii) Writing used for refreshment does not become evidence, —A writing used 
to refresh the memory does not thereby become evidence itself. Consequently it 
is not necessary that it should even be admissible.(3) 

{iv) Confession not dtdy recorded—record may b( used for refreshing memory .— 
If the record of a confession was not signed by the accused or acknowledged by 
him to be correct on being shown or read over to him, the document esnnot be 
admitted in evidence against him, but the document may still be used under S. 
159, I,E.A., to refresh the Magistrate’s memory as to the accused person’s state- 
ment.(4) 


13. Account books may be used for refreshing memory, even tho’- not 
admitted in evidence. —Where the account books were produced at a late stage 
and were not consequently admitted in evidence : held that the said books could 
still be used for refreshing memory under S. 159 of the Evidence Act and, tho’ 
they could be impeached on all grounds whereon a document can be successfuly 
impeached, a refusal to permit a part}’^ to refresh his memory by proper relevant 
contemporaneous documents might lead to grave injustice.(5) 

14. Other modes of refreshing memory:— 

(t) Experts. —An expert may refresh his memory by reference to professional 
treatises {S. 169, 4th clause), tables, calculations, lists of prices and the like (A. A. 
and W. Evidence. 


{ii) Defective memory—verbal enquiry. —There are other modes of refreshing 
the memory of witness than the use of memoi'anda in writing. While a party 
cannot, as a rule, cross-examine his own witness, if a witness has given an 
ambiguous or indefinite answer, or if Iiis memory is at fault, the Court, in the 
exercise of a proper discretion, may allow iwrbal enquiry as to statements or circum¬ 
stances which may tend to enable the witness to recollect more clearly the fact 
sought to be proved. {A. A. and W. Ev.) 

15. Police-officer’s power to refresh his memory by reference to police- 
diaries and statements. —Section 159 of the Evidence Act empowers a witness to 
refresh his memory by reference to documents prepared by him and the law remains 
the same when that witness is a ‘ police-onieer,’ and the document referred 


(1) /Imri Air and Woodroffe, Evidence. 

(2) Akhil Chandra V. Mya, 10 C. 248 (1880). 
Similarly as to collection papers, see Mahomed 
Makmood v. Safar Ali, 11 C. 407 (188.'5). See also 
Tarucknath MtiUick v. Jeamat Nosyr, 5 C. 


(1879). 

(8) Amir Ali and Woodrofe's Evidence. 

(4) Sher Singh v. Emprets, 21 P. 

(5) Jewan Lai Daga v. 

A. I. R. 1928 P. C. 80-, 17 I. C. 087. 


1881, Cr. 
Chaudkuri 
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to is a 'police-diary’ (S. 172 Cr. P. C.) or other record made by him. Sections 160 
and 161, I. A. retain their iorce likewise for purposes of refreshing memory. 

The following important questions arise in this connection :— 

(t) What are the documents which may be used for refreshing memory ? 

(le) Can a witness be compelled to refresh his memory ? 

(/li) What is the extent of the accused’s right of inspection of documents 
referred to ? 


These questions will be discussed hereafter adseriatim. 

B. DOCUMKNTS WHICH MAY BE USED FOR REFRESHING MEMORY 

16. Statements reduced into writing under S. 162, Cr. P.C.—If a statement 

made during an investigation be reduced by the police-officer into writing, the 

writing itself cannot be treated as part of the record or used as evidence, but may 

be used for the purpose of refreshing memory under S. 159 of the Evidence Act 

and, when so used, showq to the adverse party if he requires it under S. 161 of the 
said Act.(l) 


17. Police-diary.—The police-diary is a document which the law expressly 
declares that the accused has no right to see. except (/) when it is used by the 

police-officer who made it to refresh his memory, or (ii) when the Court uses it for 
contradicting such officer.(2) 

18. Written statement.—A statement reduced into writing by a police- 

officer under S. 162, Cr. P. C. cannot be used as evidence for the accused, but, 

though it is not evidence, the police-officer to whom it was made may use it to 

refresh his memory under S. 159 of the Evidence Act and may be cross-examined 

on it by the party against whom the testimony aided by it is given, (i. e., by the 
accused).(3) 


19. Statements in police-diaries.—The diary kept under S. 172, Cr. P C 
includes the record of statements recorded by a police officer-on the authority' of 
7 P. R. 1894, 19 A. 390 F. B., approved in 44 C. 876 (P. C.). Where, therefore, a 
police-officer is competent under S. 172, to refer to his diary, he can as well refer 
to the statements therein contained for refreshing his memory. 

If the statements have been separately recorded, the following requisition 
may be noted : ^ 


1 ,,. be already m.-As to statements recorded 

y a po ice-o cer m the course of an investigation under S. 162, Cr. P. C it iq 

very doubtful whether a police-officer can refresh his memory by a reference to 
^em unless the writing is already in and had been put to the witness who is alleged 
to hav^de the statement concerned. Having been properly brought in Le 
statew lg^ts can su bsequently be proved by the police-officer if tL witness denies 

“B-H. C. R. 120 51 (1881). 

*" -ISiandllB.GSr (noted (.a) Que,n-Emp. v. SitaramlVithal, 11 B. 057 
( ) Empress v. Kali Charan, 8 C. 154, 10 C.L.R. * 
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having made them. But this does not authorise their use for the first time for 
the purpose of refreshing the police-officer’s memory.(1) 

Note .—The above ruling, in so far as it holds that statements made by 
witnesses and entered in the diary kept under S. 172, are only admissible under 
S. 162, in other words, that statements, though in police diaries, are yet statements 
to which S. 162 applies, was not followed by the same High Court in Fanindra's 
case(2) which case was approved of by Karamat Hussain, J., in Rustom^s case(Q) and 
by the Patna High Court in Baldeo's case.(4) That statements incorporated in police 
diaries are privileged as the diaries themselves was also held in A* 390 and 17 
P, R, 1894, already referred to. 

21. Entries in police-diaries—not evidence when police-ojQicer unable 
to recollect what witness stated. —In case the police-officer under examination is 
unable to recall to mind, even after reference to the entries made by him, what the 
witness stated, it has been held that it is quite unfair to accept the police-officer’s 
perfunctory reading of his diary as proof of the statement w’hen he could not remem¬ 
ber what had been said by the witness.(5) 

22. Accused’s statemet.—The record of the statement of an accused i)erson 
prepared by a Head Constable cannot be used by itself as evidence. Properly 
speaking, it could only be used by the police-officer as a writing from which he re¬ 
freshed his memory as to what was said to him by the accused.(6) 

23. Notes of a speech su^Scient—need not prove verbatim speech — Held, 
that while it was best to set out the words as fully as possible, it was not necessary 
that a speech should be proved verbatim ; and that the notes were admissible if the 
witness was sure that they were substantially accurate. But if the witness had 
not correctly recorded the words used by the speaker but only his impressions, then 
the notes made by him would be inadmissible to prove the words used.(7) 

24. Previous statement under S. 512, Cr. P. C., may be read out for refresh¬ 
ment. —The*fact that a witness whose statement was recorded S. 512, Cr. P. C. 
does not remember what he had stated does not make him one “incapable of giving 
evidence” (which provision would apply to a witness who lias, for instance, become 
dumb or insane), but what can be done by the Court is to refresh the memory of 
witness by reading out his deposition to Iiini under the provisions of S, 151> of the 
Evidence Act and, having done that, to ask him if lie remembered the details of the 
occurrence in question ; in other w^ords, what is substantive evidence in the case is 
not the statement under S. 512, but the statement made by the witness with the 
help of the former statement, as indicated above.(8) 


<1) Dadan Gazi v. Emp. 83 C. 1023, 10 C. W. (5) Dadan Ghazi, 33 C. 1023. 

N. 890, 894, 4 Cr. L. J. 79 (1900). (6) Emperor v. Robert Stewart, 31 C. 115, 8 C. 

<2) 9 Cr- L. J. 452, 3f> C. 281 (1909). W.N. 528, 1 Cr. L. J. 451 (1004). 

(8) 11 Cr. L. J. 235 (1010). (7) In re Krishnaswami Sarma v. Emp. 32 M. 

(4) 6 Pat. J. 241 01 I. C. 785, 22 Cr. L. J. 384. 2 I. C. 33, 9 Cr. L. J. 456 (1909). 

433 (1921). (8) Dhika v. Emp. A. I. R. 192.7 I.ah. 605,- 76. 

I. C. 31, 25 Cr. L. J. 95. 
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25. List of discoveries. —Lists of discoveries can be used by the person 
who actually wrote them to refresh his memory at the time of giving evidence but 
not as evidence showing what articles of stolen property were produced by the 
accused.(l) 


26. Statement of injuries can be used for refreshing witness’s memory 
but is not substantive evidence. —Where the Magistrate did not examine the medical 
witness properly inasmuch as he allowed him to put in a copy of the statement of 
injuries recorded in his register of modico-legal cases and aecepted it as evidence 
instead of examining him in respect of those injuries : heldy that the medical wit¬ 
ness could use the entries made by him in the register for the purpose of refreshing 
his memory but a copy of those entries could not be treated as evidence. (Raghunit 
9 C. 455, where a similar dictum was laid down regarding a Post-mortem Beporty 
folld.)(2) 


27. Dying statements—writing not evidence but may be used for refresh¬ 
ing memory. —The dying statement of a deceased person, if not taken in the 
presence of the accused and as a formal deposition, must, before it is admitted in 
evidence, be proved to have been made by the deceased, but the statement may be 
proved in the ordinary way by the person who heard it and the writing may be used 
for the purpose of refreshing the witness’s memory.(3) 


28. Record of a dying statement not in itself evidence.— Held that a state¬ 
ment taken down by the police under S. 1G2, Cr. P. C., cinnot itself be put in as 
evidence of the contents of a dying statement under S. 32 of the Kvidence Act, 
but can only be used to refresh the memory of a witness entitled by law so to use 
it in giving oral evidence of such dying statement.(4) 

29. Oral statement itself admissible.—The oral statement is admissible 
under section 32 cl (1) of the Kvidence Act and not merely the record of it.(5) 



CAN A WITNKSS 


I5K COMPELLED TO REFRESH HIS MEMORY ? 


A. Afisiver hi the Negative, 


30. No authority for compelling the witness.—Says Mr. Justice Wilson ; 
The question is, whether the prisoner has a right to insist that the diary, if 

not in Court, shall be sent for, or. if it be in Court, shall be referred to for the 

purpose of refreshing the police-officer’s memory. I think the prisoner has 
no such right. I know of no authority for saying that a witness can be compelled 
to refresh his memory from any document unless the document is either in the 
possession of the party who desires to put it to the witness or is at least such 
as he can insist on being produced. The diary is a document which the law 
expressly declares that the defence has no right to see, except (i) when it is 


<1) Hazara Singh v. Emb. A. 1. R. 192 t Lah. 
727. 88 I. C. 707, 23 Cr. L. J. 1347. 

(2) Muhammad Sadiq v. Emp. A. I. R. 1026 
Lah. 52, 26 P. L. R. 333, 89 I. C. 458, 20 Cr. 
L. J. 1370. 

^ Queen Bmp. v. Samiruddin. 8 C. 211 , lO C. 
L. R. 11 (1882). 


(4) In re Gutu (Sind) Cr. Rg. No. 1 of 2nd 
September 1902. [Sind Cr. Dig. Col. 200]. j 

(5) Gauridass Pfumasudra v. King Emp.' 36 C. : 
059, 2 I, C, 84i, 10 Cr. L. J. 180 (1909). • ' 

Note. The subject of dying declaration will 
be dealt with at length in due course. 
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used by the police-officer who made it to refresh his memory, or (ii) when the 
Court uses it for the purpose of contradicting such police-officer. Until that is 
done, the accused has no such right,”(i) 

31. Within witness’s discretion.— Held, that the Sessions Judge was not 
bound to compel the witness to look at the so-called diary in order to refresh 
his memory ; and that it was wholly within the witness’s discretion whether 
he should do so or not.(2) 

32. Witness declining to refresh his memory—no compulsion.—Under 
S. 155, I. E. A., the credit of a witness may be impeached by proof of former 
statements inconsistent with any part of his evidence which is liable to be 
contradicted and, therefore, it is open to the accused’s pleader to ask the police- 
officer whether the witnesses made certain statements to him, in the same way 
as it is open to him to ask any body else who may have heard the statements 
made. This is so, but it is of little use if the police officer does not remember 
what was said and declines to refresh his memory from his diary, for a witness 
cannot be compelled to refresh his memory.(3) 

♦ 

33. Police-officer cannot be compelled to refer to police-diary to refresh 
his memory. —Where it was urged that in view of the nature of the case and 
the quality of the evidence, the Magistrate should have compelled the investi¬ 
gating officer who appeared as a witness to refresh his memory from the police- 
diary : held thus : “I am wholly unable to subscribe to the proposition that the 
Court can compel a witness to refer to the diary and I am in full agreement 
with the decision in Kali Charan's case, 8 C. 154 (Paras 17 & 30, supra) in this 
connection. I do not think there is any substance in the contention in 
question.*’(4) 

34. Result—disclosure of privilegde document.—The Court w'ill not 
compel a witness to refresh his memory when the result of his doing so would 
enable the cross-examining counsel to sec a document which is otherwise 
privileged.(5) 

5* Answer in something like the affirmative. 

35. Witness can lawfully be required to look at his memoranda.— A 

witness who has the means of aiding his memory by a recourse to memoranda 
of papers in his power can lawfully be required to look at such papers to enable 
him to ascertain a fact with more precision, to verify a date, or to give more 
exact testimony than he otherwise could give as to times, numbers, quantities 
and the like.(6) 


(1) Empress v. Kali Charan, 8 C. 154, lOC.L.R. 
51 (1881). 

(2) Empress v. Jhubbo Mahton 8 C. 739, 12 C.L. 
R. 283 (1882). Note .—Both the above cases 
were followed in 33 C. 1023 noted hereafter. 

(8) Dadan Gazi* 33 C. 1023, 4 Cr. L. J. 70 
(lOOQ). 


(4) Sheikh Dilwar-v. Emp. (Nag.) 95 I. C. 277, 
27 Cr. L. J. 757(1926). 

(5) Nemi Chand v. Wallace, (Cal.) 4 C. L. J. 
268, 4 Cr. L. J. 247 (1006). 

(61 Amir Alt and Woodroffes* Evidence, (based on 
American authorities). 
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36. Witness’s duty on requisition by the Court.—If a police-officer is 
required by the Court to look at the diary, he is bound to refer to the entries made 
by him, as it is the duty of a witness to lay the whole truth before the Court 
to the best of his ability.(l) 

37. Whether police-officer can be compelled to refresh his memory from 

the diaries ? The two petitioners were not named in the first information report 
and it was a question whether they were identified satisfactorily by the witnesses 
produced. The Sub-Inspector was asked whether the witnesses had named these 
two petitioners and he said that he could not remember. When asked to refresh 
his memory from the diaries, he refused to do so and the Magistrate did not 
compel him to look into those diaries for the purpose of answering the question. 

The case was remanded by the High Court with this direction :_“It will 

be open to the learned Judicial Commissioner to call the Sub-Inspector before 
him in order that he may be examined on the question of identification and be 
required to refresh his memory when such refreshment seems necessary.**(2) 

38. Police-officer refusing to refresh his memory—accused entitled to 
benefit of refusal.—Where in a case under S. 110, Cr. P. C., the police-officers 
examined as witnesses for the prosecution were asked to refer to their diaries 
of the cases concerned to disclose the source of their information upon which 
the accused was suspected, but the said police-officers refused to refer to them • 
held, that it may be within the right of the police-officers not to refer to a diary,' 
but the accused is entitled to the benefit of their refusal to do so and to disclose 

the source of their information, and that their evidence, therefore, does not prove 
anything against the petitioner.(3) 


39, Police officer should not refuse to refresh his memory—Where the 
Sub Inspector was asked whether he made any note at the time in the police 

diaries with regard to the presence of blood-stains, and he replied that he could 
not say and when further pressed he said he was not prepared to consult the 
diaries. Held, following Harkhu v. Enip.{4}) 


(i) that a witness is under an obligation to disclose the whole truth to 
e best of his ability, and this obligation is, if anything heavier, when the 
witness IS a police officer whose duty it is to act as an officer of public • fiil that 

withru”7-r information on any such point should be deliberately 

withheld .f.t was necessary for the decision of the case; and (Hi) that it seems 

mpossible to hold that it was ever intended to leave it to the witness to decide 
in^!l disclose a material fact which might turn the scale 

is inToo when the witness', 

inve.i- ^ hy reference to any notes taken by him durinir 

- : and (iv) that should a polic e officer refuse to assist the Court in this 

Pot. 829,Vpkt.L?R?Cr?2ofo92^‘. Cr. l! AU- 86, 65 i. C^Ws, 23 
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way^ he is liable to tlie .same penalty as any other witness who refuses to give 
evidence.(l) 

D. POSITION OF ACCUSED AS TO INSPECTION OF DIARIES. 

40. Procedure to be adopted by the accused. —The proper procedure is 
for the accused, at the time the witness (whose statement has been recorded 
under S, 162) appears before the Court, to ask the Court to refer to such 
writing and, if necessary, furnish the accused with a copy thereof. It is con¬ 
tended that it was open to the accused to ask the police-officer whether the 
witness made certain statements to him, in the same way as it is open to him 
to ask anybody else who may have heard the statement made. This is so, but 
it is of little use if the police-officer does not remember what was said and 
declines to refresh his memory from his diary.(2) 


41. Proper use of special diary and copies—^The special diary kept under 
S- 172, Cr. P. C., is strictly privileged and (i) may only be used by the Court 
not as evidence in the case, but to aid it in the enquiry or trial. Neither the 
accused nor his agents shall be entitled to cull for such diaries nor shall they 
be entitled to see them merely because they are referred to by the Court ; but 
fn) if they are used by the police-officer who made them to refresh his memory, 
or {Hi) if Court uses them for the purpose of contradicting such police-officer, 

the provisions of Ss. 161 and 145 of the Evidence Act shall apply.(3) 


Note ,-—On u combined reading of S. 145, I. E. A. and S. 162, Cr. P. C., it is 
clear that if the police-officer, provided he appears as a witness for the pro¬ 
secution, is to be contradicted, the accused can get a copy of the statement 

or record concerned. Again, if a witness refreshes his memory from such record 

(whether in a policc-diary or otherwise) or a part of it, the adverse party gets 
a title to inspect what is referred to. In the case of police-diaries, however, 
a further qualification exists and tliat is that even if a witness has refreshed 
his memory tlierefrom, the original is not to be shown to the accused 
or his counsel, but only a copy of the portion referred to is to be grante 
Authority for this qualification is the case next quoted : 

42. Original police-diaries or statements not to be shown but only copies 
granted.— “ Under S. 172, Cr. P. C., a police-officer in giving his deposition is 
allowed to refresh his memory by referring to his diaries. Under S. 161, I. E. A., 
the accused is entitled to inspect such diary the moment it is used by the 
police-officer to refresh his memory. S. 162, Cr. P. C., debars the accused from 
inspecting the record of the statement of the witness to the police. He can on y 
have the use of the copy when allowed by the Court. In no case has he a right 
to inspect the original. The question is whether the provisions of S. 161, I- E. A., 


(1) l'atU4iya J.al Khan v. Enip. I. L. R. (104‘2) 
1.. 470, A. I. It. 11142 X-ili. 811, 100 I. C. 870, 
40 Cr. i.. J. 588. 


(2) Dadan Gazi v. Emp. 33 C. 
W. N. 890, 4 Cr. L. J. 79 (1900). 

(3) Ibid. 


1023, 10 C. 
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or of S. 162, Cr. P. C,, are to prevail in this case. I think the provisions of 
the latter statute which is a special statute should prevail.(1) 

43. Accused's right to see, or get copies of, entries in police-diaries— 
only qualified—Section 172, Cr. P, C. —Where the police informed the Magistrate 
in writing that no statement had been recorded under section 162, Cr. P, C., where- 
upon the Magistrate called for the diary but refused to grant copies of the 
statements alleged to have been made under that section : held^ that if the 
diary was one of the kind described in section 172, Cr. P. C., neither the accused 
nor his agents were entitled to call for it or to see unless and until it was used 
by the. police or by the Court for the purposes described in that section (viz. 
Section 172).(2) 


44. Grounds of inspection of document for refreshing memory. —The 
grounds upon which the opposite party is permitted to inspect a writing and to 
refresh the memory of a witness are threefold :— (i) to secure the benefit of the 
witness’s recollection as to the whole of the facts, (n) to check the use of improper 
documents, and (Hi) to compare his oral testimony with his written statement.{8) 

45. Opposite parly to be restricted to the particular portion referred 
to.— The opposite party may look at the writing to see what kind of writing 
it IS, in order to check the use of improper documents ; but At is doubtful if he 
is entitled, except for this particular purpose, to question the witness as to 
other and independent matters in the same series of writings containing statements 
of all the persons examined by the policc-officcr.(4-) 

46. Accused entitled to see only the portion used for refreshment._If 

the special diary is used by the police-ofiiccr who made it to refresh his memory 
the accused person or his agent has a riglit to see that portion of the diary which 
has been referred to for that purpose, that is to say, the accused person or 
his agent is entitled to see the particular entry which lias been referred to and 
much of the diary as in the opinion of the Court, is necessary in that particular 
matter to the full understanding of the particular entry so used but no more.(5) 

47. Accused not entitled to inspect the whole diary.— Where tlie investi¬ 
gating officer was asked in the witness-box about a certain date and the name of 
certain persons, and the Court directed liini to give the date and names from the 

aryw ich he did :that the defence was entitled to inspect the entry of 
the date and names, but was not entitled to an inspection of the wliolo diary (c) 


had T. of diaries—not at the disposal of the defence.—Tiie accused 

inf order to elicit 


C. 739, 12 

(4( /iirf.—This doubt is removed hv sub¬ 


sequent rulings noted hereafter. 

/5) Ojieett Emt>. v. \tannu. 19 A. 390 1.* 1:1 

(6) Lachmi Singh v. Kmb. 2 P. 74 4. t 

19-22 Pat. 3(12, G8 T. P. 923, 29 Cr I 
.> 91 . ^ 
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of the defence and cannot be used except strictly in accordance with the provisions 
of sections 162 and 172 Cr. P. C, The witness may refresh his memory by reference 
to them but such use is at the discretion of the witness.(l) 

E. PROCEDURE AS TO INSPECTION OF DOCUMENTS USED FOR 

REFRESHMENT. 

49, Right of inspection to be exercised then and there. —Where the pri¬ 
soner’s counsel did not exercise his right to look at the writing when the question 
relating to it was put whereby the witness refreshed his memory ; heldy that the 
counsel lost his opportunity of claiming to look at the writing to which the wit¬ 
ness referred before answering the question and could not be deemed to retain the 
right througout the whole of the subsequent examination of the witness.(2) 

50. Witness may be informed of adverse party’s right to inspect docu¬ 
ment used for refreshment.— Where a witness, during cross-examination is asked 
to refresh his memory by referring to a privileged document, he may be told that 
the consequence of his so referring to the document would be to allow the other 
side to have a look at the document.(3) 


(1) Mohinder Singh v. Emp. A. I. R. 1032 L. R. 283. (1882). ,,, , x - 

Lah. 108, 185 I. C. 200, 83 Cr. L. J. 97. (8) Nemt Chand v. Wallacty (Cal.) 4 

(2) Empress V. Jhubboo Mahtan, 8 C, 789, 12 C. 268, 4 Cr. L. J. 247 (1906) 


C. L. 
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Statements of witnesses before police. 

CHAPTER V 

SECTION 162, Cr. P. C.—ITS SCOPE AND SIGNIFICANCE. 

Introductory.—Under section 161, Cr. P. Code, a police officer holding an 
investigation is empowered to summon and examine any person who should appear 
to be acquainted with the facts and circumstances of the case in hand. He is 
under no obligation to take down the statement made before him by such person 
but if he docs reduce it to writing then section 162 comes into play. The following 
arc its special features :— 

(1) The first direction given by section 162 is that the record of such state¬ 
ment is not to be signed by the person examined, but supposing it has been signed, 
it makes no difference. It is neither raised to the status of a First Information 
lleport nor does it bring with itself any sanctity which can bind the maker or serve 
him as a piece of corroboration. It remains what it was for any use that could 
otherwise be made of it under the said section. 

(2) Since the marginal note of section IGl is “ examination of witnesses ” 
ami section 162 takes up the very matter mentioned in that section, the idea which 
prevailed for some time was that the provisions related to statements of witnesses 
only. But their Lordships of the Privy Council made it clear that the words “any 
jierson” occurring in section 162 include an “ accused person’* and that sets the 
(controversy at rest. (This subject will be discussed at length later on.) 

(3) Since the words are “ if reduced into writing” it is definite timt oral 
statements are out of the question. 

(4) A First Information Report is also beyond the scope of section 162, as 
the latter refers to statements made “ in the course of investigation ” and investiga¬ 
tion commences after the F.I.R. neither before it nor simultaueouslv with it. 

(5) Whereas an F. I. R. or a statement recorded under section 164. Cr. P. 
Code, can be used for purposes of corroboration under section 157, Evidence Act, a 
statement under section 162 cannot be used for that purpose. 

(0) In fact such a statement can be used for one purpose and one alone, and 
that is for the purpose of contradicting the person who made that statement before 
police and who is called to appear in Court as a witness for the prosecution. 

(7) This process of contradiction is to be done by the accused wlio makes 
a request for a copy of the statement in question, and the Court, after referring to 
it, grants that copy. 

(8) While making such reference, the Court is authorised to exclude from 
the copy such part or parts of the original document as need there be for reasons 
given in the proviso. 
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(9) It may as well be noted that the prohibition in section 162 is confined 
to s^atements made during the investigation of the very case in hand and does not 
extend to all cases in general. 

These various aspects and other collateral matters have been reviewed 
hereunder. 

RELEVANT PROVISIONS OF LAW 


(i) S. 162—Statements to police not to be signed ; use of such statements 
in evidence.—(1) No statement made by any person to police-officer in the 
course of an investigation under this Chapter shall, if reduced into writing, be 
signed by the person making it, nor shall any such statement or any record thereof, 
whether in a police-diary or otherioise, or any part of such statement or record, be 
used for any purpose (save as hereinafeer provided) at any inquiry or trial in respect 
of any offence under investigation at the time when such statement was made : 


Provided that when any witness is called for the prosecution in such inquiry 
or trial whose statement has been reduced into writing as aforesaid, the Court shally 
on the request of the accused, refer to such writing and direct tliat the accused be 
furnished with a copy thereof, in order that any part of such statement, if duly 

proved, may be used such witness in the manner provided by section 

245 of the Indian Evidence Act (lot When any part of such statement is 

so used, any part thereof may also be used in the re-examination of such witness, 
but for the purpose only of explaining any matter referred to in his cross- 

examination : 


Provided, further, that, if the Court is of opinion that any part of any such 
statement is not relevant to the subject-matter of the inquiry or trial or that its 
disclosure to the accused is not essential in the interests of justice and is inexpedi¬ 
ent in the public interests, it shall record such opinion (but not the reasons 
therefor) and shall exclude such part from the copy of the statement furnished to 

the accused.” (Italics are ours). 


(ii) S. Examination of tviinesses by police.—(1) Any police-officer 

making an investigation under this Chapter (XIV) or any police officer not below 
such rank as the local Government may, by general or special order, prescribe m 
this behalf, acting on the requisition of such officer, may examine orally any person 

supposed to be acquainted with the facts and circumstances of the case. (2) Such 

person shall be bound to answer all questions relating to such case put to him by 
such officer, other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. 


Notes and Comments 


A. S. 1C2—ITS SCOPE AND SIGNIFICANCE 

1. Significance of section 162, Cr. P. C. as amended.-Where it was 
contended that some of the prosecution witnesses implicated one F. their 
statement to the police, although F. was in fact, in the lock-up at another place 
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at the time of the commission of the offence (dacoit)') in question, but 
the statements were not proved ; only the Sub-Inspector was questioned 
whether the witnesses had before him named F. and he replied in the 
affirmative : it was held, as under :— 

(i) Oral statements of witnesses excluded. —It is not proved by legal evi¬ 
dence that witnesses did name F. as one of the dacolts in their statements to 
the police. The Sub-Inspector says they named him, but his statement as to 
what they said is inadmissible in evidence under S. 162, of the present 
Criminal Procedure Code, which differs materially from the same section of 
the old Code. No statement made by any person to a poHce-oflficer or any 
record thereof can be used for «any purpose smw one and that is, if the statement 
has been reduced into writing, the Court shall, on the request of the accused, 
refer to such writing and direct that the accused be furnished with a copy 
thereof in order that any part of such statement, if duly proved, may be used 
to contradict such witness under S. 145 of the Evidence Act. 

{ii) JVriiten statements cgnaUy excluded—unless duly proved —Although the 
Sub-Inspector has deposed to having recorded the statements of the various 
witnesses, he has not said that the statements, of which copies have been 
placed on record, are those which he recorded. There is no presumption of 
genuineness of the statements of witnesses entered in the police-diaries and, 
unless they arc duly proved, the evidence given in Court cannot be 
contradicted by them.(l) 

2, Scope of S. 162.—As to the scope of S. 162, their lordships 
observed :— 

1st paragraph. —The 1st paragraph provides that no statement 
made to the police in the course ofinvestigation shall be admissible at the trial 
of an offence under investigation at the time the sta.tement was recorded. In 
consequence no witness may be asked what he said to the police during the 
investigation nor may any police-officer be asked what a witness said to him, 
nor may any by-stander be questioned as to what he heard another person 
say to a police-officer during the investigation. If the 1st paragraph stood bv 
itself that would be its effect. 

2nd paragraph. —The 2nd paragraph, however, loosens the rif^iditv of 
the first to a certain extent. In consequence of it, wdicu a witness for the 
prosecution is being examined, if an accused has reason to believe that tlie 
statement which the witness is making in Court differs from the statement 
which he made to the police, then the accused or his counsel may (/) ask the 
Court to refer to the record of any statement made by the witness to the 
police, and (ii) if it be found that there is any variation between the two state¬ 
ments. apply for a copy of the record of the statement made to police, [Hi) 
that copy must then be proved, and (iV) the witness may be cross-examined on 

(1) Labh Singh v. Crown, G L. 24, 26 P.L.R. L. J. 115U. 

139, A.I.R. 1925 Lab. 037, 83 I.C. 510, 20 Cr. 
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that statement under S. 145 of the Evidence Act, and {v) his attention must be 
drawn to the particular points in which his statement in Court differs from 
the record of his statement to the police. (1) 


3. Object of Sec. 162.—The object of section 162 is plainly to exclude 
altogether the hearsay evidence of police officers except for the purpose of 
contradicting a witness in the manner provided by section, 145, Evidence Act, 
and if the exception thus made is to be applied it must be applied in the 
manner provided in the section. Even the omission to prove the record of a 
statement made in the course of investigation does not preclude the Court 
from seeing the statement under section 172 (2) Cr. P. C. and then using it as 

provided by law,(2) 

4. Purpose of S. 162.—The purpose of section 162 is to protect accused 
persons from being prejudiced by statements made to police officers who may 
be in a position to influence the persons who make statements, and to protect 
accused persons from those who are prepared to tell untruths.(3) 

5. Scope of applicability of section 162.—The prohibition of section 

162, extends to :— 

(1) All statements: (a) the statement need not be confessional, it applies 
equally to all statements confessional or otherwise, (6) the statement need 
not be reduced into writing, it applies equally to all statements whether 


reduced into writing or not. 

(2) By whomsoever made : (a) the ’prohibition applies equally to state¬ 
ments made by any person, whether accused or not, (fc) the person making t c 
statement need not be in the police custody while making the statement. 

But the statement must be made to a police officer and in the course of 
an investigation under Chap. XIV Cr. P. Code.(4) 

6 Oral statement excluded.—(1) No oral statements made to a police 
officer and no record of such oral statements can be used for any purpose 
except for contradicting a prosecution witness. Such a statement can 

be used for contradicting a defence witness.(5) 

7 Oral statement madmissible.-Oral statements no less than 
written Statements made to a police officer during the course 

by him of a case come within section 162, Cr. l. Loae auu 

in evidence.(6) 


(1) Dana Singh v. Emp. 6 R. 
l» 28 Rnn". 150, HO I. C. 333, -9 Cr. L. J. 

Emperor v. JVajibud A 1 R. 1033 Pat. 

589 147 !♦ t42, 35 Cr. L. J. 379. 

(8) Emperor v. j' 

1. U. 1940 All. 291, 188 I. C. 049. 41 Cr. L. J. 

^^'(' 4 ) J^'oresh Chandra Das v. I. L. R. 


( 1942 ) C. 486. A. I. R. 1942 Cal. 593, 204 I.C. 

60 , 4 Luck. 726. 124 I. C. 444, 31 Cr. L. J. 

*^^^6) (Xilkanta 13 Cr. L. J. 305 over-ruled 
hy Thimanappa. F. B. 29 Cr. L J. 109^>. 
In re, Kogantt A. I. R. 1938 Mad. 

893, 178 I.C. 616, 40 Cr. L. J. 108. 
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B. EXTENT OF APPLICABILITY 

8. Statements before police inadmissible imder S, 162, Cr. P, C.~ 
Where it was contended on behalf of the defence that the statements made- 
by certain witnesses to the District Superintendent of Police were, as S. 162 
stood, inadmissible in evidence : Held, after considering S. 162, that the 
Sessions Judge was in error in admitting that evidence.(l) 

9. Prohibition in S. 162 extends to a subsequent case. —There is 
nothing in S. 162 which limits the prohibition of the use of such document 
{viz., the statement taken down in writing) as evidence to the matter of the 
charge which is actually under investigation by the police-officer when the 
statement is made. It extends also to the use of such a document against 
the maker of the statement (in a subsequent case).(2) 

10. Prohibition does not extend to proceedings under S. 476 in a 
different case. —Section 162, Cr. P. C.. does not prohibit the use of statements 
made by any person to a police officer in the course of an investigation under 
Chapter XIV of that Code, in cases where the alleged offence, which is under 
consideration in the proceedings under S. 476, was not under investigation at 
the time when the statements were made.(3) 

C. STATEMENTS SIGNED BY WITNESSES 

11. Statements signed by witnesses cannot rank as F. I. R.—Where 
statements of witnesses were taken down by the police in the course of inves¬ 
tigation and signed by them contrary to the provisions of S. 162, Cr. P. C. 
and the appellant’s counsel advanced the proposition that the said statements 
became admissible under S. 154, Cr. P. C. i. e., statements in the nature of 
F, I. R. prior to investigation : Held “ it seemed to be a wholly untenable 
argument that the police, by violating the provisions of S. 162 and thus by 
committing an illegality, could make admissible statements which were 

inadmissible in law.”(4) 

12. Documents prepared during investigation—not admissible 
though signed by witnesses. —Where witnesses for the prosecution were 
called upon to prove certain documents prepared by the police during investi¬ 
gation, by the identification of the signatures which they had affixed upon 
them and the said documents were treated as evidence ; Held that this course 
was entirely erroneous and illegal and that a document which is not evidence 
(in the eye of law) does not become so by being formally proved and exhibited 
in the case.(5) 

13. Statements signed by witnesses—illegal.—(1) Where the investi¬ 
gating police-officer obtained the signatures of two witnesses to certain 

(1) Bahadur V. Emp. 10 S.L.R. 71, A. I.R. ( 4 ) In re M.P. Narayana Menon, A.I.K.1025 
1025 Sind 280, 88 I. C. 7, 26 Cr. L.J. 1063. Mad. 106, 77 I.C. 481, 25 Cr, L.J. 401 at 408. 

(2) Isab Mandat v. Q.. E., 28 C. 348 (1900). (5) Taru v. Emp. A.I.R. 1027 Lah. 70, 09 

(3) U Hthi Cyaw v. Emp. 5 R. 20, A. I. R. 1. C. 240, 28 Cr. L. J, 112. 

1027 Rang. 113, 101 I.C. 463, 28 Cr. L.J. 433. 
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statements made by them including recovery lists and reduced into writing in 
the course of investigation: Held that it was a direct breach of a mandatory 
provision of law (Section 162), which was not merely an irregularity curable 
by section 537, but an illegality. (The evidence of those witnesses was 
accordingly rejected). (1) 


(2) This ruling was explained in a later decision of the Sind Court 
which held that signature on a statement to police was an irregularity but 
not by itself sufficient for questioning a conviction, although such an irregu¬ 
larity must be allowed to impair the value of the evidence given by the 
witnesses affected by it.(-if) 

(3) When tlie Sub-Inspector took the thumb-mark of the witness to the 
statement recorded by him during the investigation : Held that the said 
statement w'as not admissible.(3) 

(4) When an investigating officer obtains the signature of certain 
persons to certain statements made by them and reduced to writing, m 
contravention of section 162, it is not a mere irregularity but an illegality not 
curable under section 537, Cr. P. Code.(4) 


14. Attestation not illegal.—(1) There is nothing illegal in police-officer s 
obtaining the signatures of persons present at the time the statement of a 
witness is recorded, but there is nothing to compel the sa:d persons to 

sign it.(5) 

(2) Attested statements can be used for contradicting witnesses. 
Where the statements were attested by the Sub-Inspector and recorded under 
S. 162, Cr. P. Code; Held that such statements cannot he admitted in evidence 
but they can be used for the purpose of contradicting witnesses in cross- 
examination .(6) 


D. RECORD OF STATEMENTS BY ITSELF NOT ADMISSIBLE. 

15. Record of statements not admissible—as independent evidence. 
(1) Statements made by witnesses during the investigation of a criminal case 
and recorded by the police may be proved to contradict the testimony of 
the same witnesses in Court ; but this is a very different thing from rendering 
the record of such statements admissible as independent evidence. 
S. 102 expressly declares the statements of witnesses, reduced to writing by 
the police unless when a dying declaration, inadmissible as evidence against 

the accused.(7) 


(1) Bhimeshwari Parshad v. Emp. A.I.R.1931 
Oudh 386, 132 I. C. 234, 32 Cr. L. J. 860. 

(2) Mohd Panih v. Ernp. A.I.R. 1934 Sind 
78 <2), 150 I. C. 017,35 Cr. L. J. 1170. 

(3) {Bhimeshawari, 32 Cr. L. J. 8G0 foIJd.) 
IViiris Khah v. Emp»^ 15 Luck. 429, A.I.R. 194 
Oudh 209, 42 Cr, L. J. 483. 


(4) Pkikan Lai v*. A. I .R- 1945 Nag. 

220 I. C. 226, 46 Cr. L. J. 710. 

(5) Qiieen Emp. v. Bhagwantia, 15 A, 11 

^ V 


0) Jadunandan Brahman v. 

, A. I. R. 1927 Oudh 321, 104 I- C. 24-, -S 

L.J. 802. 
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(2) Document not a public ofBcial record.—Such a document is not 

admissible under S. 35 of the Evidence Act, because it is not a ^'public official 

record,” it being not necessarily a part of the official duty of the police-officer 
to prepare one.(l) 

16. Police reports—inadmissible as evidence.— Held, that S. 162, 
Cr. P. C., forbids the use of police-reports as evidence against an accused and 
prescribes the only way in which they can be properly used.(2) 

17. Police-statements filed on record— illegal. When a Sessions Judo^e 
admitted in evidence and caused to be filed on the record the statements 
made by some witnesses to the police : Held that that was directly opposed 
to the explicit provisions of S. 162 Cr. P. C.(3) 


18. Record of accused’s statement before police—could be used for 
refreshing memory.—The record of the statement of the accused prepared 
by Head Constable cannot be used by itself as evidence. Properly speaking, 

it could only be used by llie police-officer as a writing from which he refreshed 
his memory as to what was said to him by the accused.(4) 

19. Written statement of a witness under S. 162 —not admissible._ 

Ilcld by the Full Bench that, having regard to S. 162, Cr. P. C., a statement 

laken down in writing of a witness for the prosecution and recorded by a 

pohce-oflicer cannot be admitted or used against the accused.(5) 


E. LISTS WHEN ADMISSIBLE 

20. List of discovery prepared by oolice—not evidence by itself._ 

(i) IIiUl “there seems to be a genera! impression among the subordinate 

Courts tliat lists of diseoveries are themselves evidence, but this is an erroneou.s 

view of the law. Sueli lists could no doubt be used by the person who 

actually wrote them in order to refresh his memory at the time of givin<^ 

evidence, but not as evidence showing what articles of stolen property were 
luoduecd hy the accused.(6) r r- eie 


(2) List of stolen property not to be admitted.—Where it was uisre, 

lhat a hst of stolen property given to the police was not admissible in evi 

< enee having regard to S. 162, Cr. P. C., and to the fact that it was mven ii 
he course ot the investigation : Held, that as it appeared that the said lis 
v^as given m th^om^e o^h^stigation, it should not have been dealt with, a: 


(1900)^*^^ 'v.Qiteen Emp. 28 C. 3i8 

M Sundra Iyer, J. in 35 

.'1. 307, \Mth the remark that tlie prosecution 
may simply put in the record without eallinf^ 
the olheer to prove a statement made by a 
^Mtness. because the entr>’ is made in the dis- 
i'harge of one’s ofndal duty within S. 35, E. 
1 he trend of other rulings i.s that the thing 

as to be regularly proved, before it can be 
made any use of. 

27 i>. L. R, 

l.M).. See P. I., n. 1900 p. 71 Cr. 


(3) Shwe Hla U. v. King Emp. 10 Bur 't 
R. 20, 2 L. B. R. 125, 1 Cr X. /l84 ( 1 « 04 J 

(f) Emperor V. Robert Stewart, 31 C. 115 
Cr. L. J. 451 (1004). ’ 

J^ote ,—Statements made by accused no 

Refd. in 36 C. 281. 286 (1908). ' 

T Elmperor, A.I.R 

Lah. 727, 82 C. 707, 25 Cr, L J. 1347 
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it was, by the learned Judge or admitted in evidence, but that the mere 
admission of the document was not in itself suIFicient to reject it, as it should 
be satisfactorily shown that the appellant had been prejudiced by the admis- 

sion of that document.(l) 

21. List of stolen property is not a statement under section 162.—(1) 
A list of stolen property which is given to a police officer before the commen¬ 
cement of investigation is not a statement made during the course of investi¬ 
gation ; it may be regarded as an addition to the F, I. R. and section 162, 

Cr. P. C. has no application to it.(2) 

(2) When it is stated in the F. I. R. that a list of stolen property is 
being prepared and that list is given to the investigating officer within a ew 
hours, or within a day or two the said list is a part of the F. I. R., un er 
section 154, and not a statement under section 162 Cr. P. Code.(3) 


(3) When the second list of stolen property was given during the 

course of investigation (it is not clear how long after the first) : Held ^ 

said list was a statement under section 162 and should not have been ac mi c( 


in evidence.(4) 

22. “ Mashirnamas ” (1)— Important record-must be exhibited.— It 

is true that Mashirnamas sometimes include irrelevant matter, but these 
portions can always be excluded and, subject to that exclusion, these documents 
are always very important as a contemporaneous record of events oecuin „ 

in the investigation.(5) 

(2) « Panchayatnama ” can be used for refreshing memory.- Tlicre is 
no provision of the Evidence Act by which a “ panchayatnama ” prepare i> 
the police during investigation, can be used as substantive evidence hut .1 

they were prepared at the time they can be used by the witnesses for tte 

purpose of refreshing their memories in the witness box under section foJ , 
themselves they are not evidence.(6) 

F. MAPS CONTAINING STATEMENTS. 


23.-(l)-Misplaced.-lt has been laid down in this case - P^on 

who makes a map in a criminal case ought not to put upon it anj thing 

more than what he sees himself, particulars derived from "r,wrate 

"n the spot should not be noted on the body of a map but on a separate 

sheet of paper annexed to the map as an tndex thereto. ___ 


(\) Kaliav. Emperor A.I.R. 1025 Cal. 959, 
85 I. C. 723, 20 Cr. L-J-St**- g 

(2) Autar V. Emp. (Oudh) 7 O. ' 

120 I. C. 498, followed in 

Natain, A. I. R. 1931 Oudh 83, 131 I. C. 
T 2 , 32 Cr. L. J. 630. 

(3) LaZ V. A. I. R- 1943, A . 

216, 207 I. C. 15, 44 Cr. L. J. ^ j 

(4) Fulbash v. Emp. A. I. R- 1930 


515, 120 I. C. 458, 81 Cr. J. j 

(5) Suleman v. nt 507 

7. 86 I. C. 474, 17 Cr L. J. 50 G at .>07 

^T^^Inre. Koli Seelha A T. Mad. 

706 , 184 I. C. 327, 40 Cr. L. J. 9Ja. 

f7) Emperor v. Abinash Chandra 
C.^ 17 ^ A. I. R. 1924 Cal. 1029, 84 I- C- 

654, 20 Cr. I^. J* 850. 
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(2) Not to be placed before Jury. —Observed.—that “ the map in its 
present state ought not to have been allowed to be placed before the jury, 
the proper thing to be done was to have a clean copy made out with these 
entries omitted, so that the jury would have a map before them which would 
not have prejudiced their mind in any way.*’(l) 


(8) Map containing statements of witnesses—hearsay and inadmissi- 
l>le. —Where endorsements were made on the map prepared by the Sub- 
Inspector thus : (/) here the deceased stood and here received lathi blow 
from accused, (ii) this is the route taken by the deceased on being chased 
by the accused,” and these statements were made by the Sub-Inspector 
not from his personal knowledge but from what he had heard from other people 
at the time of investigation : Held, that such statements are inadmissible 
(i) under section 162, Cr. P. C., (t») as hearsay evidence, and (/it) as highly 
prejudicial to the interest of justice for it is introducing, by indirect means, 
statements which m ly or may not be admissible in evidence. 

[Trial vitiated by the introduction of these pieces of evidence, the 
other piece being the introduction in the Sub-Inspector’s evidence of a 
statement made bj- a defence witness—Re-trial ordered.(-) 

(4) Map and index to be properly proved.—Information derived from 
witnesses, during the Police investigation and recorded in the Index to a 
map, must he proved by the witnesses concerned and not by the investigating 
officer. If sought to be proved by the evidence of the latter, this kind of 
information would manifestly offend against sec. 162, Cr. P, C.('t) 


G. STATEMENTS MADE AT IDENTIFICATION PARADES. 

24. Statements inconsistent—no choosing between the two.—Certain 
statements, relating to identificalion, had been made to the police by witnesses 
which threw doubt upon tlicir statements made in Court. The Sessions Judge 
seemed to think that the ejuestion for the Jury was: whether the state¬ 
ments in Court or the statements to the Polie'e were true : Held, that the 
statements to the Police are not evidence in themselves and the true que- 
tion was : whether the inconsistency in the statements did not make the 

evidence in Court unreliable ?--lhc statements made before the Police being 

eft to the Jury to draw their own conclusions from.(4') 


H * statements made at identification parades 

miftsi e. Where it was contended that tlie statements of witnesses, 

eing police officers who give evidence witli regard to the identification 


looV V. Mofizel 

Cal. 909. 80 I. C. 

14608 ) 


Peada A. I. R. 
242, 20 Cr. T.. J. 


Chowdkury v. Emperor (Cal.) 

Knnl C. 010 and note -not folld.) 

Ibra Akanda v. Emp. A. I. R. i94-t Cal 


009. 21.1 I. C 07. 45 Cr. L. J. 771—p?r 

Das J. at p. 779 and per Khtindkor, J, at 
p. HOI. Bhagirthi v. Emperor A. I. R. 1920 
Cal. 550 followed) 

(5) Tajali Mian v. Emp. A. 1. R. 1928 
Pat. 31 (J), 104 I. C. 4.59, 28 Cr. L. J. 
843 * 
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parades which were held and who depose to certain of the appellants having 
been identified by certain prosecution witnesses, are inadmissible having 
regard to the provisions of S. 162, Cr. P. C.,—Findlay, J. C. observed : 

“I am wholly unable to accept this proposition in support of which a 
single decision of Rangoon High Court reported in an unofficial publication 
has beed quoted. The witnesses who depose to certain of the appellants having 
been identified by certain of the prosecution witnesses are not deposing 
to a statement made to the Police. They are, on the contrary, deposing 
to an actual factor circumstance seen and observed by themselves. This type, 
of evidence is after all only of a corroborative nature, the essential witnesses 
being those who actually identified the appellants concerned, but, even so, 
it is a simple exposition of a fact or circumstance witnessed by them. The 

contention, therefore, is wholly untenable.”(l) 

26 Such statements are hit by S 162.-The statements made by 
prosecution witnesses to the investigating officer when they picked out the 
accused as the person who had committed the offence are hit by the pro¬ 
hibition contained in sec. 102, Cr. P. C.(2) 


27 Test identification of articles amounts to statement. When some 
witnesses identified some articles at the test identification held by the 

investigating officer : Held that it is in terms excluded by sec. 162 w^ 

does not bind itself to statement of any particular kind, it embraces all 
kinds of statements. The identification must have been by so many words 
or by signs, namely, by pointing out the articles with fingers or nod of 
assent in answer to a question, which is just as much a verbal statement 

as a statement by word of mouth.{S) 


H. OFFENCE THEN UNDER INVESTIGATION. 

28. Investigation applies to both cognizable and non-cog^able 
cases. -(1) Chapter XIV, Cr. P. C., applies equally to cases, 
non-cognizable ; only in non-cognizable cases the Police officer is no 
UP theinvestigation without the order of a Magistrate. But when an or 
^Lten obtafned, the investigation which is held falls under that Chapter 

and section 162 applies to it.(4) 

( 1 ) JJamadAin v. Em/.. 400, «J. MS. 

36, 112 I. C. 51. 20 Cr. L. J. ^3. jCrishna Chandra. 86 Cr. L. ^ 147^ 

r f C^^zof 4^- fnS ^rUhna Kahar, 41 Cr. b. J. 405 relied 

36 ®cr.' l. J. 1470 ; Var«A Chandra DasJ. Emp. I. E. ^ 

L. J. 807, and Karamat 2,7 Cr, L. J. OOd, // 9 J 2 ) i C. 486, A.I.R- 1942 Cal. 598, 

relied on), IX. 111 . 44 Cr. E. J. 14S. 
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without the order of a Magistrate (under sections 154 and 156).(1) 

29 . Statement in another case not affected by S. 162 . —(1) Where the 
statement has not been made in the course of investigating the offence in res¬ 
pect of which the trial is held, neither the main part of section 162 nor the 

proviso has any application.(2) 

(2) When a statement had been made by P in a dacoity case against 
A and B, but was later assaulted and killed by A and B and others : m the 
murder case following. P’s statement could only be used as one under section 

82 (2) Evidence Act.(3) 

(8) Section 162 does not forbid an accused person to contradict a wit¬ 
ness by a previous statement made to the police in an investigation not made 
in respect of the offence for which the accused is being tried. Therefore, 
statements not reduced to writing can be used at the trial if relevant under 
the Evidence Act. If the statements have been reduced to writing, section 
172 does not forbid their use at the trial for another offence, subject to any 
objection being raised as to their being privileged under sections 123, 12-1 and 

125 of the Evidence Act.(4-) 

(4) A made a report to the Police that B had robbed him of a curr¬ 

ency note. The Police investigated the matter but the case was not brought 
to Court, B then filed a complaint against A under section 211, I. P. Code. 
During the trial of the latter, questions arose : (?) whether the statements 

made by the witnesses during the investigation of tlie robbery could be used 
and the witnesses confronted therewith, and (ii) whether B could be confront¬ 
ed with his statement which he then made in the capacity of an accused 

# 

person : 

Held —(i) that section 162 does not apply to statements made in an 
investigation other than that which results in a trial in which those state¬ 
ments are sought to be used, and ( 4 /) that B could be confronted with his 
previous statement, though, in assessing the value of his testimony, the Court 
would take into consideration the fact that B was in the position of being 
suspected of a criminal offence.(5) 

(5) A report which is made quite independently and in no relation to 
any pending investigation and not designed to promote a pending investiga¬ 
tion in any way, but to start another one, cannot bo said to be “ in the course 
of” the investigation of the case.(G) 

30. Separate cases—no cross reference allowed. —When an accused 
has commiteitwo murders and caused grievous injury to a third person and 

(1) In r« : B. F. Bharuchoy A. 1. R. 1932 (4) Baij Nath Bhatnager-v. Muhammad Din 

Bom. 196, 139 1. C. 628, 33 Cr. L. .T. 797. 17 L. 472, A. I. R. 1936 Lali. 359 166 I. c' 

(2) In re Kovuru Subbaj/ya (Mad.) 141 I. C. 501, 38 Cr. L. J. 246. ’ 

276, 84 Cr. L. J. 187. (5) Shiv Lai v. Emb. A. I. R. 1938 Na<y 110 

(8) Abdul Aziz v. Emp, A. I. R. 1932 All. 17*2 I, C. 158, 39 Cr. L. J. 168. 

442, 140 I. C. 578, 34 Cr, L. J. 109. (6) Emperor v, Aftab Mohd Khan^ AIR 

^ 1040 All. 291, 188 I. C. 649, 42 Cr. L, J*. 047.* 
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separate information reports are lodged with the Police, the references in the 
first information to the grievous hurt case are clearly inadmissible in a trial 
for murder case.(l) 

31. Statements before investigation are not affected by section 162.— 

(1) In a case of rape committed within the precincts of the police-station by 
two policemen, the woman first complained to the Head Constable and then 
to the Sub-Inspector who recorded her statement and started investigation. 
Later, she made a statement before the Deputy Superin-endent of Police : 
Held that the woman’s statements made before the investigation to the Head 
constable and the Sub-Inspector were not affected by section 162, but the 
one made by her to the Deputy Supdt. of Police was barred by section 162 
and was inadmissible.(2) 

(2) When on receiving information of a shooting incident, a Sub-Inspec¬ 
tor of Police entered the information in his diary and went to the spot where 
he took the statement of a witness : 


Held that this statement was admissible in evidence as the Sub-Inspec¬ 
tor had no information of the commission of a cognizable offence and the 
statement was not recorded in the course of investigation. The case is very 
similar to the case of a telegram sent to a Police station.(3) 


32. Statements in departmental enquiry.—(1) Where the statement 
of a witness had not been made in the course of investigation of the offence in 
respect of which the trial was held, neither the main part of section 162 nor the 
proviso had any application. Hence when the departmental enquiry is not 
held under Chapter XIV Cr. P. C., neither that section nor section 172 can 
applv and the accused is entitled to see the statements made in such enquiry.(4) 

(2) Section 162 has no bearing when there is no investigation under 
Chapter XIV of Cr. P. Code but only a departnvntal inquiry.(.'5) 


(3) S-atements made by the accused before tine Departmental enquiry 
are admissible and the Crown is entitled to make use of their contents agamst 
the accused. The mere fact that a Sub-Inspector was present at the time 
when the statements were made is quite insufficient to bring in section 1 

Cr. P. C.(6) 



REFERENCE TO STATEMETS AT ACCUSED’S REQUEST OR 


WITHOUT REQUEST. 


33. Procedure prescibed by 162 to be strictly followed accused 
should ask the Court to refer to police statements. No statement nia 


(1) Emperor v. Afiaruddiy A. I. R. 1939 Cal. 
32, 179 I. C. 910, 40 Cr. L. J. 290. 

(2) Mir Mazar Ali v Emp. A. I. R. 1033 
Bom. 260, 144 I.C. 985, 34 Cr. L. J. 870. 

(3) (P. P. 29 Cr. L. J. 717). In Re: 
Mylaswami Chetty, A. I. R. 1939 Mad. 60. 180 


t) Mnhammad Rahim I- Emp. A. I-R- 193® 

l/,3, 154 I. c. 762, 30 Cr. L- J- 581. 

S) Jagdish Narain V. Emp. 104 

loi 197 I. c. 277, 43 Cr. L. J. 189. 

B) Satyanarayan v. Emp. A. 1. R. 19 a • 
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by any petson to a.police officer shall be used for any purpose at tbe trial 
unless the accused asks the Court to refer to the police-record (S. 162). Where, 
therefore, certain statements were admitted without the accused dr his 
advocate having asked the Court to refer to them : held that the procedure 
laid down in S. 162 must be strictly followed and the Courts are not 
justified in disregarding them by admitting such statements (of their own 

motion).(1) 

34. Police record of statements not to be brought on record unless 
accused asks for it— S. 162, Cr. P. C., says that no statement made by any 
person to a police-officer during the investigation of a case shall be used for 
any purpose at the trial unless the accused ashs the Court to refer to the police 
record. If the accused makes such a request then the Court must refer to 
that record. After then considering whether some part of the statement 
should be excluded as provided by S. 162, a copy of the statement must be 
furnished to the accused and the statement, if duly proved, may be used to 
contradict the witness. This is the procedure prescribed by S, 162 and must- 
be followed so long as the provisions of that section remain law. 

Where, therefore, the Sessions Judge brought on record police records of 
the statements of certian witnesses (one of them being that of a person who 
had not even been called as a witness) with notes sucli as these : “ Police 
papers show tw’o separate examinations of this w'itness.” “ Statement to 
police read out.” “ Statement to police refered to,” : held that the staterrients 
could not be admitted in that manner and that the Court was not justified 
in disregarding the provisions of S. 162, Cr. P. C.(2) 

35. Judge cannot contradict witnesses by statements before Police— 
S. 162 unaffected by S. 165, I. E. A. —Where the Sessions Judge put questions 
to witnesses with regard to the statements made by them to 
the Police-officer during investigation under Chapter XIV, Cr. P. C., the 
Judge being of opinion that he was entitled to do so in the exercise of the 
power conferred upon him by fection 105 of the Evidence Act in order to 
show lliat the witnesses made contradictory stalcments lo the Police and 
before the Court : 

Held : (i) tliat s\ich a use of the statements was clearly in contraven¬ 
tion of section 162, Cr. P. C., as the power conferred by section 165 Evidence 
Act, cannot be exercised for the purpose o’ introducing evidence in contraven¬ 
tion of the law ; 

(ii) that the last paragraph of section 2 of the Evidence Act leaves the 
provisions of the Cr. P. C. unaffected : and 

{Hi) that under section 162, Cr. P. C., statements made to a Police- 
officer are prohibited from being used for ani/ purpose save as provided in the 

^ i\) Nga Po Chon V. Emp, 4 11. 359, A. I. R. Ibid. (Same case more elaborately 

1927 Rung. 80, 08 I.C. 491, 27 Cr. L. J. 1371. reproduced.) 
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section, and that there is no provision allowing the Judge to use such state¬ 
ments for confronting the witnesses with.(l) 

36. Reference by Court—Procedure criticised and procedure advised. 

_Where in a murder case, a prosecution witness made a statement at 

the trial which was at variance with the one he made to the Police, but 
neither the Public Prosecutor brought it to the notice of the Court, nor the 
defence counsel, nor did the latter care to get a copy of it for the 
purpose of contradicting the witness by his previous statement under section 
145 Evidence Act, Cunliffe, acting C. J. remarked :— 

“ The learned Judge would be well-advised to refer to the police 
papers privately in all cases, so that, if this sort of thing occurs again, he 
may be in a position to suggest to the defending advocate that he should 
ask him formally to refer to the Police papers under section 162, Cr. P. C.*’(2) 

(2) In a later case. Dunkley J. referred to the above case and disssent- 
ed from the dictum that “the Judge would be well advised to refer to police 
papers privately” and opined that the Judge had no authority to look at the 
Police papers unless requested to do so by the accused. His Lordship then 

observed :— 


“ It is not for me to speculate as to the intention of the Legislature 
in enacting this unhappily-worded section, but it is certain that its 
effect is frequently to defeat the ends of justice rather than to further 

those ends.”(3) 

(3) Later, the matter was referred to Full Bench of the Rangoon High 
Court with the question : “ Is the law correctly laid down in Nga U Rhine v. 
Emperor, (above-quoted) in view of section 1?2, Cr. P. C.. when it forbids refer¬ 
ence to “all” police papers except at the request of the accused ? Their 
Lordships (Page, C. J.. de ivering the Judgment) answered it thus 

“ If and so far as the judgment in Nga U Rhine v. Emperor (quoted 
above) purported to lay down that the Court had no authority to look at the 

special diary unless requested to do so by the accused, the judgment in that 

case was incorrect having regard to the terms in which section 172 is 
couched.” 


Their Lordships then quoted a passage, from the judgment of Edge., 
C J in Q. E. V. Mannu,(i) which lays down the procedure to be followed in 
such cases and added the remark that the word “ statement ’’ does not include 
statement of a witness which now is to be separately recorded.(5) 


( 1 ) Kerdmat Afandal v. Emp. A. I. R. 1926 
Col. 147, 02 I. C. 543, 27 Cr. L. J. 277. 

(2) Nga Lu V. Emp- A. I. R. 1933 Rang. 
378, 148 I.C. 810. 85 Cr. L.J. 702. 

^3) Nga U Khine v. Emp., A. I. R. 1035 


Rang. 08, 155 I. C. CO, 86 Cr. L. J. 665. 

(4; 10 A. 390 (F. B.). 

fa) Emperor v. Nga Lun 
A. I. R. 1935 Rang. 870, 158 I. C. 784, 36 

Cr. L. J. 1487 F. B. 
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37. Court must look into diaries MU mo<«—copy without request.— 

(t) The Court is bound to provide a copy of the statements of witnesses 
to the Police, when so requested to do, but the accused may not know what the 
witness has stated to the Police and may not use his privilege when it might 
assist him. A Judge is clearly at liberty , to adopt a course at his own 
instance i.e. refer to previous statements, and if such reference reveals any 
point materially in favour of the accused, it should not be disregarded and 
the Court should give a copy to the accused of its own motion in order to 

prevent a failure of justice.(1) 

38. Reference of Us own motion.—(1) The priviso mider sec. 162 would 

prevent the Court from using statements made by a person to a Police-officer 

in the course of investigation for any other purpose than that mentioned 
in the proviso, i,e. for contradicting the evidence of a prosecution witness by 
the previous statement, but it does not, in any other way, affect the power 
that lies in the Court to look into the documents, or put questions to witnesses^ 

sou motu, 

(2) Judge’s power to question witnesses.—It is absurd to suggest 
that a Judge cannot put a question to a witness which a party may put. 
Section 165 Evidence Act empowers the Judge to put questions to witnesses. 
The Judge could in the interest of justice recall a witnes if he discovered 
some fact favourable to the accused after liis examination was over.(2) 

39. Reference to police statements wherever they be. —Under 
sec. 162, no statement made by any person to a police officer can be referred 
to or used for any purpose by the Court or any one else except as provided 
in that section. It matters not whether the statement was made orally 
or was reduced into writing or whether in extenso or in an abridged 
form, whether set out in a special diary under section 172 or in any 
other document, or whether it is proposed to adduce oral evidence of the 
contents of the statement.(3) 

K. IMPROPER USE OF STATEMENTS. 

40. Statements not put in.— When certain statements before the 
Police were not properly put in evidence, not even proved, and yet the 
Judge made use of them to discredit the witness : Held that the procedure 
is illegal and that, even under sec. 165 of the Evidence Act, the Judge 
cannot contravene the provisions of section 162, Cr. P. C.(4) 


41. Statements not placed on record.—When the defence made 
use of statements before the Police for cross-examining various witnesses 


(1) Sultan Mir v. Emp. A. I. R. 1087 
Pesh. 10, 166 I. C. 876, 88 Cr. L. J. 347. 

(2) Emperor v. Lai Mia^ I. L. R. (1048) I 
Cal. 548. A. I. R. 1043 Cal. 521, 200 I. C. 
205, 45 Cr. L. J. 00. 


(3) Emperor v. P/ga Lun Thaungt 13 R. 
570, A. I. R. 1085 Rang, 370, 158 Is C. 
784, 80 Cr. L. J. 1487 (F. B.) 

(4) Rahijaddi v. Emp. 68 C. 1000, A. I. R. 
1031 Cal. 180, 132 I. C. 159, 32 Cr. L. J. 
841. {Karamaty Cr. L. J. 277, folld). 
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and, in so doing, elicited the fact that the names of some of the accused had 
not been mentioned and the Magistrate too convicted those accused whose 
names had been mentioned by two or more witnesses, but the said statements 
were not put in evidence and placed on record : Held that the Magistrate did 
use the said statements in a way not justified by section 162, but the 
irregularity was cured by Sec. 537, Cr. P. Code and the conviction was not 
illegal as there hid been no failure of justice.(1) 

42. Statements not proved.—Where the Magistrate referred to some 
statements of witnesses which had not been proved and to some statements 
of persons who had not been examined at all : Held that the use of this 
inadmissible evidence vitiated the finding. (However, retrial was not ordered 
but direction given not to use such statements as legal evidence in future.(2) 


L. POLICE STATEMENTS NOT TO BE USED AS EVIDENCE 


43. Statements not to be used as evidence.—Where, in a case of riol^ 
and murder, the wounded persons made statements to the Sub-Inspector 
and the Sessions Judge appeared to have relied on them as against some 
of the accused : Held that, excluding dying declarations, other statements 
cannot legally be used as evidence against the accused. 


How can such statements be used in favour of the accused. State¬ 
ments made to police by witnesses can only be used in favour of an accused 
person when those statments are legally brought as evidence before the Court, 
that is this way : “A witness, having been cross-exmained as to a statement, 
it may be shown, by the evidence of the police-officer, that he did make a 

statement favourable to the accused which the witness denies having made; 

and if the statement was, at the time, reduced into writing, the officer 
would be allowed to refresh his memory by referring to it; but the written 
statement itself cannot be used as direct evidence of what was stated by 
the witness to the policc-.officer.”(:^) 


44. Some accused acquitted, others convicted, on the basis of 

police-statements—illegal.—It was irregular on the part of the Jlagisrae 

to have used as evidence against the accused the statements ma c 
witnesses to the Chief Constable during the police investigation. me 
prejudice to the accused was clear, for, as a result of the persual o t ose 
statemnts, some of the accused (not mentioned there) were acquitted, while 
others (mentioned tlierein) convicted. He was influenced by those state¬ 
ments which he took as corroborative of the evidence produced before him. 
(Retrial ordered—with the direction that the Chief Constable should be 
examined as to the statements made to him by the witnesses during investi- 


(1) Nur Mohammad, v. Emp., 54- B. 934, 

A. I. R. 1930 Bom. 595, 120 I, C. 156, 82 

Cr. L. J. 239. ^ ^ „ 

(2) Dtvi Das v. Emp. 10 L. 794, A. I. K. 


1930 Lah. 318. 122 
343. 

(3) Queen Emp. v. 
(1894). 


I. C. 93, 31 Cr. L. J. 

Taj Khan, 17 A. 57 
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gabion and the accused permitted to cross-examine those witnesses as to 
the said statements.(l) 

45. Statements before police not substantive evidence.—When a 
witness who has made a previous statement before the police is examined 
in Court, that statement can be used to contradict, and sometimes to 
corroborate him {not nozv), but it is not substantive evidence by itself and a 
conviction cannot be based thereon.(2) 

46. Statements under S. 162 inadmissible in evidence.—Statements 
made by witnesses to a police-officer and recorded under S. 162 (1), Cr. P. C. 
are inadmissible in evidence.(8) 

47. Statements going against F. I. R.—Where statements made to 
the police appeared to have been used in cross-examining the witnesses not 
merely to show contradictions but at large, e, g., that the said statements 
did not corroborate or assist the story as put forward in the first infor¬ 
mation report : Held that the use sought to be made of the statement is 

not justified by the present provision (S. 162) of the Criminal Procedure 
Code.(4) 

48. Comparison of depositions and police statements_illegal,_It 

is illegal for a Magistrate trying an accused person to use, as evidence against 

him, statements made by the prosecution witnesses before the police, by 

comparing them with their depositions and, as a result of such comparison, 
to convict him.(5) 


49. Practice of comparing statements severely condemned.—The 
practice of comparing the statements made by witnesses in Court under 
oath with statements which they are alleged to have made to the police 
during the investigation prior to the trial, cannot be strongly condemned.(6) 

50. See what a witness has said, not what he could or should have 

said.—'Hie following quotation from Mr. Justice Robertson’s judgment 
IS in point.—“The first Court considered that the Biloches were not speaking 
truly in order to further a compromise which had been already rejected, 
but we must convict an accused on the evidence before us and not on 
what we think the witnesses have left out or might have said. No doubt 
It is often extremely annoying to find witnesses telling what we think a 
palpably false story, but we cannot assume that they could or should have 
said something else, and convict an accused on what we think thev ou^ht 
to have said.*’(7) ^ ® 


(J) Emperor v. Babaji Girganda, 9 Bom. 
L. R. 860, 5 Cr, L. J. 535 (1007). 

(2) Shiam Sunder v. Emperor A. I. R. 1023 

25 Cr. L. J. 204. 

R-1025 Sind 

88 I-C. 7. 26 Cr. L. J. 1063. 

(4) Badri Chaudhri v. Emp. A. I. R. 1926 


Pat. 20, 02 I. C. 874, 27 Cr. L. J. 362. 

(5) Emperor v. Laxman, 9 Bom. L, R. 895. 
6 Cr. I.. J. 224 (1907). 

(0) Mohamad v. Emperor A. I. R. looft 

' 808 . 

V. Queen Emp. 5 P. R. 1901 Cr, 

AC {>• 10* 
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51 Witnesses won over-considerations for conviction.-A 
should be based not upon what the Court considers the witnesses ougM to 
have sai? but upon what they actually do say and. if by reason of a witaess 
^ nr bLn Ln over, the evidence against the accused becomes too 

teak to justify a conviction, such conviction cannot be based on an opinion 

of what ihe witness would have said had he spoken the truth.( ) 

M. NON-COMPLIANCE WITH SECTION 162. 

(a) Vitiates the whole trial. 

1 * -nrSth 162—where accused has been prejudi- 

52. Non-comphance ^^162 the 

ced-vitiates the whole trial. Where p ^ intrigue and 

accused -"ff^lttrTnd're aggrieved party brought a complaint 
■was one of a civil ’ f examination of a prosecution witness, 

:r;;:rr.. rc.4 rp"—- -- - ■' -» 

real value as evidence : the 

Held, that, in view of the fact P 

accused, the furnishing of the p possible to say 

„„,ld«.ble import^ h.d„<.t p«i- 

tto. th. to comply with the p.«™.«»» 

Oiitcr-Application for copies is to be made wn 

, IS being examined-in-chief.(2) aside.— Where the Sessions 

‘ 53. Copy not to have a copy of the statement of 

Judge refused to allow the e enc immaterial whether 

Twaness made to the Sub-Inspector : Cr. P. C. or otherwise. 

the statement is labelled t as recorded is in the actual words 

it is also immaterial whethei the ^tem that the accused 

used by the Witness or m the ° . ^powed the use of the statement 

have been seriously P-i"ic Jorset aside, the question of retrial bemg 

in eross-examination. (Convict on 

left to the District Magis ra . granted—retrial ordered. 

54 Copies of statements to P^^ce „ ortunity of cross-examm- 

Where the Judge did not give the accused an opp 

m certain witness ptuee on the groundtha^thest^^ 

witness during the investi^ __-T'— 


-~ ~ iiA ‘P R* 1018» 

(1) Z,<Ana V. 148 (1918)- 

141 I C 148^ 14 Cr# L# • relevAOt to 

This ruUng ^ ^ 3 

meet a in Court but had 

aS? the police. The 
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of the witness had been recorded under S. 172, Cr. P. C.: Held that that section 
does not provide for the recording of statements of witnesses and that any 
statements of witnesses that are recorded, in whatever form these statements 
may be, are recorded under S. 161, Cr. P. C., and that the defence has a 
right to ask for a copy of such statements and to use the statements for 
the purpose of contradicting the witnesses for the prosecution. [Retrial 

ordered.](l) 

55. S. 162 disregarded—retrial ordered.—Where, at a Sessions trial, 
some witnesses were questioned with regard to what they said to the police 
when the latter examined them, but copies of their statements before the 
police were not brought on record and exhibited, nor duly proved, only 
the Sub-Inspector having been asked questions as to what the witnesses 
said to him (which was not proving the statement): Held that no legal 
evidence had been brought on record and that the provisions of S. 162 should 
be strictly followed. (Retrial ordered).(2) 

56. NonncompHance with Sec. 162 vitiates the trial.—The pro¬ 
visions of section 162 are applicable to the trial of a summons case as well 
as to that of a warrant case. The provisions of sec. 537, Cr. P. C., 
cannot be called into aid by the prosecution in this case because unless 
the statements of witnesses before the police have been furnished to the 
accused, or have been seen by the Court itself, the High Court is unable 
to say that the accused had not been prejudiced, and when there is a violation 
of the plain directions in the statute ns to the mode in which the trial of 
the accused should be conducted, the High Court is bound to assume pre¬ 
judice to the accused. The trial of the accused was therefore vitiated 
and he is entitled to have a retrial.(8) 


(b) Non-compliance does not necessarily vitiate the trial- 


57. Infringement of S. 162 not necessarily fatal. —When there was 
overwhelming and direct evidence independently of the evidence objected 
to under S. 162, and the petitioners had also not been prejudiced in any 
way : Held that the improper admission of evidence was no ground for a 
retrial.(4) 


58. Breach of S. 162 does not ipso facto vitiate the trial—question 
of real prejudice. — Per Sir George Rankin, C. J.:—“ I cannot say too 
emphatically that if there is to be any notion that the smallest breach of 
S. 162 is to be regarded as vitiating any trial, I dissent from that notion 
altogether. In my judgment there is nothing at all in the section, or in 
the nature of the subject matter dealt with by the section, to warrant that 


(1) Sadku Shaikh v. Emp. A, I. R. 1928 
Cal. 200, 109 I. C. 855, 29 Cr. L. J. 3S1. 

(2) Bana Singh v. Emp. 0 R. 137, A. I. R. 
1928 Rang. 150. 110 I. C. 383, 29 Cr. h. J. 
701. 


(8) Dinanath Sahay v. Emp. A. I. R. 1939 
Pat. 174, 180 I. C. 845, 40 Cr. L. J. 509. 

(4) Ramyad Dusadh, A.I.R. 1926 Pat. 211. 
95 I. C. 273, 27 Cr. L. J. 758, 
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belief. It would be open to the accused to complain, for the purposes of 
S. 537» Cr. P. C., that he has been prejudiced, but, apart from the question - 
of real prejudice, it does not seem to be that it is of any avail in revision for 
a petitioner merely to show that out of the numerous questions and answers 
put in the course of the trial one or more of them were contrary to S. 162.” 

S. 162 very difficult to apply. —“S. 162 is very difficult to apply and 
it will constantly happen, I am afraid, that breaches of the section may 
take place, sometimes harmful, sometimes harmless, but always objection- 
ble.” 

Accordingly, held that the trial will not be upset for such a technicality 
when it is clear that there has been no prejudice to the accused.(1) 

59. Refusal to supply copy does not necessarily vitiate the trial.— 
Counsel for the appellant contended on the authority of Majizaddi v. 
Emperor (Cal.) 28 Cr. L. J. 805, and Hari Gore (Nag.) 28 Cr. L. J. 14-, that 
the trial was vitiated by the Sessions Judge’s refusal to supply the accused 
with a copy of the statement and allow cross-examination of the approver with 

to thflt st&tcincnt • 


Held that each case must be decided on its own facts and the extent 
of the prejudice to the accused in each case must determine whether the 
trial should be held altogether vitiated or whether the defect can be remedied 
by following the proper procedure. 

Held also that in this case, the counsel be furnished with a copy of the 
statement and the contradictions, if any, be taken as left unexplained by the 

witness (the approver).(2) 

60. Misuse of a statement under S. 162 does not vitiate a trial .—The 
misuse of a statement under S. 162 of the Criminal Procedure Code is not, 
in the absence of prejudice to the accused, sufficient to vitiate a trial.(3) 


61. Omission to supply copy of the statement, (a) Curable. 
Failure to observe the provisions of S. 162 amounts to an error curable 
bv S 537 if there has been no miscarriage of justice. In a case where 
the evidence is sufficient to justify a decision independently of the evidence 
of the witnesses copies of whose statements the Court has erroneously 
omitted to supply to the accused, no failure of justice can be said to 


have occurred. 

(b) Not curable.—In other cases 
statement to the police of a material 
of assistance to the defence, it would 
omission to supply a copy of it had 

justice.(4)__ 

' n)^ajjad Mirza v. Emp. A. I. ^ '^^7 
Cal. W 101 I. C. 478. 28 ^•'^•^^1928 

( 2 ) Hazara Singh V. Emp. A. I. R. ^8 

lih:257^08l.C.I67,29Cr. L. J. 

^1028) 


* 

and speaking generally, if the 
prosecution witness would have been 
be only proper to hold that the 
occasioned a substantial failure of 


I Kd «>: 

I. R. 1985 Sind 14B, 
18 k L. R. 807, 167 I. C. 607, 86 Cr. h. J. 
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STATEMENTS UNDER S. 162—THEIR USE FOR CORROBORATION. 

Introductory.—A witness may be corroborated by proof of a former state¬ 
ment made by him to an officer legally competent to investigate a fact (S. 157 
Indian Evidence Act) and that, on principle, would include a statement made 
to a police-officer investigating a case under Chapter XTV of the Criminal 
Procedure Code. (That’s the general Rule). 


(2) But, in view of the sole and solitary purpose for which a statement 
made to a police-officer can be used under S. 1 2, Cr. P. C., it is clear that 
“ any such statement,” when reduced into writing, cannot, be used for 
"corroborating the testimony of a prosecution witness. (This is an Exception). 


(8) It is difficult to reconcile Section 157 of the Evidence Act with S. 
162, Cr. P. C., in its present form. The language of S. 162 is clear enough 
to exclude all statements, whether oral or written made to the Police, from 
the operation of S. 157. 


(4) As to whether parol evidence of statements made to the police, 
verbal or written, could be admitted, opinions differed, but now the 
controversy has been set at rest by the amended section, 162. 

(5) Without prejudice to the above-mentioned exception, a prosecution 
witness may be corroborated by a statement made by him to the police in 
the cases mentioned hereunder :— 


(а) when that statement is, or amounts in law, to a First Information 
Report within the meaning of section 154 of the Code of Criminal 
Procedure ; or 

(б) when such a statement is made under section 175, Cr. P. C. and is 
incorporated in an Inquest Report (known as Naqska-i-marg or SuraUi-hal) 
under section 174 of the said Code (for that is a statement made truly, 
though the words “ under this Chapter ” make the application doubtful). 

RELEVANT PROVISIONS OF LAW. 

(i) S. 157,1. E. A.— Former statement of witness may he proved to 
corroborate later testimony as to same fact. —^In order to corroborate the testi¬ 
mony of a witness, any former statement made by such witness relating to the 
same fact at or about the time when the fact took place, or before any 
authority legally competent to investigate the fact, may be proved.” 

(ti) S. 162, Cr. P. C. No statement made by any person to a police 
officer in the course of an investigation under this Chapter shall, if reduced 
into writing, be signed by the person making it ; nor shall any such statement 
or any record thereof, whether in a police diary or otherwise, or any part of 
such statement or record, be used for any purpose (save for contradicting a 
prosecution witness in the manner prescribed by S, 145 , I. E. A.) 
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Notes and Comments. 

A. POLICE STATEMENTS CAN BE USED FOR 

CORROBORATION {Old view) 


1, Statement xmder S. 162, Cr. P. C. allowed to be used for corrobora¬ 
tion._^\Vhen the question was whether the police-officer could, as the law 

stood, be allowed to depose to what a witness had said to him for the purpose 
of corroborating what that witness said before the Sessions Judge : Held that 
he could. Per Heaton* J.—“ I do not think that either by its terms or by its 
intention, S. 162 prohibits the Court from receiving such evidence for such 
a purpose.” 

Per Shah, J. S, 162 excludes only the writing, and the right to 

prove any statement made to the police by oral evidence to corroborate the 
testimony of any witness is not taken away by that section. This conclusion 
derives support from, or is at least in consonanee with, the view taken by 
this Court in Emperor v. Babaji,[l) in which the Court, while directing a retrial, 
ordered that the Chief Constable should be examined as to the statements 
made to him by the witness during the police investigation. Such an order 
would be inappropriate if oral evidence of those statemertts were inadmissible. 
The anomaly, if any, can be remedied by the Legislature.”(2) 

2. Accomplice’s statements before an Inspector C. I. D.—corrobora¬ 
tion.—Held, that previous statements of an accomplice may sometimes 
legally amount to corroboration of evidence given by him at the trial 
^d that an Inspector of the Criminal Investigation Department is an 
authority legally competent to investigate” within the meaning of 


section 157 I. E. A.(3) 

3 Accomplice’s previous statements—corroboration.— HrM, that 

previous statements of an accomplice may be used for corroboration and 
Lid admissible under section 157 of the Evidence Act.(4) 

4 statement before police used for corroborating a witness’s testi- 

L Court-S 157, E. A.-Where a prosecution witness made a statement 
in the Committing Magistrate’s Court implicating the accused but resil^ 
from it in the Sessions Court and that statement was transferred to the 
Sons file and admitted in evidence under S. 288, Cr. P. C. : Held rely mg no 

Veillah Konev. Emperor,(,5) that the transferred deposition ^ 

■virt rtf S 157 of the Evidence Act which a prior 

r j Lrer; 

( 1 ) (9 Bom. L. R- 805. 6 Cr. L. J. 353. v. Crown, ^ P.R. 1017 Cr. 

(2) Emperor v. Hanmaraddt, 30 B. o8, 20 jg C,. l. J. 29 (1917). 

138, 15, Cf. L. J. 690 ^ 80 Cr. L.J. 417 (1923). 

(3) Muthu r Za la^Cn (8) 27 C. 295 (189D). 

35 M. 897, F. B., 14 I. C. 890, id v / 
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something to corroborate the statement made in Court on some material 
point—and that includes a witness’s statement before the police fot 

purposes of corroboration).(1) 

5. Statement to police can be used for corroborating a witness.— 
When the person who made a previous statement (before the police) is ex¬ 
amined in Court that statement can be used, as provided for in the Indian 
Evidence Act, to contradict and sometimes to corroborate the witness, but 
it is not substantive evidence by itself.(2) 

6 . Provisions of Evidence Act not impliedly overruled by S. 162, Cr. 

P C,_S. 162, Cr. P. C., both before and after the amendment, is directed 

against the admission, at the instance of the prosecution, of police diaries and 
other records prepared or copied from the diaries of investigating officers, and 
it does not make every statement made to a police-officer irrelevant for all 
purposes. (S. 27, not impliedly overruled either).(3) 

7. All oral statements previously admissible are still admissible—S. 
157. I. E. A., intact.—(i) The amendment to S. 162, Cr, P, C., is designed 
merely to confer on an accused person a legal right, which the old section did 

not give, of having a copy record for the purpose of using it to 

contradict a witness. Otherwise the law is unaltered ; all oral statements 
which were previously admissible under the Evidence Act are still admissible \ 
and S. 162 is no bar to the admissibility of such oral statements for 
purposes allowed by the Evidence Act j (ii) but such oral statements made 
to the police during the police investigation can be used only to corroborate a 
witness if he is examined at the trial and not as substantive evidence.(4) 

8 . Statements to police may be proved by oral statement of police 
officer.—It is not necessary under S. 162, Cr. P. C., that statements made to 
the police in the course of an investigation should be reduced to writing. 
Section 91 of the Evidence Act has, therefore, no application and it is open to 
the prosecution to prove by the oral statement of the police-officer what the 
contents of the statements made to the police by the witnesses were.(5) 

9. No harm in questioning whether the statement of a witness in 
Court had been made to the police.—“ It is quite true that under S. 162, 
statements made to the police by witnesses can only be used by the defence 
for the purpose of contradicting the prosecution witnesses ; but in this 
case it is quite clear that, after a witness had made some statement before 
the Deputy Magistrate, he was asked if he had made that statement to the 
police, and thereafter when the Sub-Inspector was examined he was asked 
whether the witness had made that statement to him. Neither the witness 

(1) Afayrtchand v. Crown, 5 L. 324, A. I. R. Mad. 574 (2), 80 I. C. 604, 26 Cr. L. JT. 840. 

1924 Lah. 009, 82 I.C. 129, 25 Cr. L. J. 1201. (4) In re Grandhe Venkata Subhiah, 48 M, 

(2) Shiam Sunder v. Emp., A. I. R. 1923 AU. 640, 86 I. C. 203, 20 Cr. L. J. 721, (1925). 

400, 70 I. C. 672, 25 Cr. L, J. 204. (5) Pitumal v. Emperor (Siod) 10 S. L. R. 

(3) In re Sematai Coundan, A. I. R. 1025 255, 88 I. C. 449, 20 Cr. L. J. 1187 (1925). 
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nor the Sub-Inspector was asked what statement had been made and no 
statement was introduced into the evidence as being one made by the witness 
before the Sub-Inspector : 

Held, that the provisions of S. 162, Cr. P. C., do not prevent the pro¬ 
secution, after a witness has made a statement, from asking him simply whether 
he made that statement to the police, or, when a witness has made a statement 
in his evidence, from asking the Sub-Inspector whether in fact the witness had 
made that statement to him. In doing so, there is no use of the statements 
recorded by the police during the investigation—the witnesses are, or the 
Sub-Inspector is, merely asked as to a certain fact 


B. POLICE STATEMENTS CANNOT BE USED FOR 

CORROBORATION. (Present View) 

10. Statements to police can no longer be used to corroborate a pro¬ 
secution witness—or to contradict a defence witness. —Where the Sessions 
Judge admitted evidence that some witnesses made statements before the Sub- 
Inspector supporting the prosecution case : Held, that under S. 162, Cr. P. C., 
as substituted by the Code of Criminal Procedure Amendment Act of 1923, it 
is not now permissible for statements to the police, whether oral or written, to 
be put in evidence in order to corroborate a prosecution witness or to con¬ 
tradict a defence witness. 


Their Lordships continued :—To this extent the decisions of this Court 
in Empress v. Jij{bhai,{2) and Emperor v. Hanmaraddi,(3) which rule that 
evidence of that kind is permissible, are now superseded by the enactment of 
the Legislature. It is quite clear from the very strong terms of the present 
S, 162, Cr. P. C,, that a police statement can only be used for one purpose and 
that is by the accused to contradict a prosecution witness in the manner 
provided by S. 145 of the Evidence Act 1872.**(4) 


11. Statement to police, whether written or oral, inadmissible for 
corroboration—Relative position of S. 162, and S. 157 Where the Court 
allowed the Public Prosecutor to produce and prove copies of the statements 
made by the witnesses to the police during the investigation, in order to 
corroborate their depositions before the Committing Magistrate : Held, that 
the rule laid down in S. 157 of the Indian Evidence Act is controlled by the 
special provisions contained in S. 162, Cr. P. C. as amended by Act XVIII of 
1923, and that the latter section prohibits the use of the record containing the 
statement of a witness to the police as evidence against the accused.(5) 


(1) Guhi Afian v. Emp. 4 P. 204, A. I. R- 
1925 Pat. 450, 98 I. C. 988, 27 Cr. L. J. 524 
(This is somctluDg like midway between the 
two. 

(2) 22 3.690(1896). ^ r t or,/. 

(8) 80 B. 68, 20 I. C. 188, 15 Cr. L. J. 690 


L914)« 

Emperor v. Vithu Balu Khar at A. I. R. 
)24 Bora. 510, 83 I. C. 1007, 26 Cr. L. J. 


(5) {Mamchand v. Crown, 5 L. 824, disap- 
9 ved.) 
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Ratio decidendi —“It will be observed that S. 162, as it existed prior 
to its amendment in 1923, expressly prohibited the use of the record contain¬ 
ing the statement of a witness to the police as evidence against the accused 
and that, while the High Courts were at variance as to the admissibility of 
the oral evidence of such statement in order to corroborate a prosecution 
witness, they were unanimous that the writing could not be admitted in 
evidence against the accused. Even the controversy as to the admissibility of 
such statement by oral evidence has been set at rest by the amendment made 
in 1923. Not only is the record of the statement excluded but also the proof 
of such statement by oral evidence for the purpose of corroborating the testi¬ 
mony of the witness for the pros ■cution.(l) 

12. Statement cannot be used to corroborate prosecution evidence 
nor to meet a suggestion of defence.—Where the counsel for defence himself 
brought out in cross-examination that the accused had in fact been mention¬ 
ed by the prosecution witnesses before the police, and the Sessions Judge 
used those statements as an answer to the defence case that persons not sent up 
by the police alone beat the prosecution witnesses, and it was contended that 
the said statements were entirely inadmissible in evidence, two questions 
were considered by the High Court, namely ;— 

(i) whether the provision of S. 162, Cr. P. Code has been infringed; 

and 


{li) if it has. what is the effect of that infringement ? 


Held, thus (i) A statement made by a person to the police in the 
course of the investigation of an offence cannot be used for any purpose at 
the trial of that offence except to contradict the evidence given at the trial 
by that person ; in particular it cannot, even if admitted to contradict, be 
used to corroborate the evidence of that person or for the purpose to which 
it has been put in the present instance, namely, to meet a suggestion of the 
defence; pnma facie, therefore, the provisions of S. 162 (1) of the Code of 
Criminal Procedure have bean infringed. 


If the petitioners desired to rely upon the fact that a prosecution 
witness had not mentioned their names to the police thereby to show that 
his evidence in Court was unworthy of credit, it was upon them to prove 

at e had m fact not done so. The record shows that they failed to 
adduce such proof. 


• » of S. 162 not necessarily fatal. —As regards the second 

point, as there was overwhelming and direct evidence independently of the 

evidence objected to, and petitioners had also not been prejudiced in any way 

the improper admission of the evidence objected to was, under S. 157 of 

Evidence Act, not a ground for a new trial or for the reversal of the decision 


(1) Rakha v. Crown, C L.. 171 A. I. R. 1925 Lab. 


399, 93 I. C. 230, 27 Cr. b, J. 438. 
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of the Sessions' Judge. (Revision rejected).(l) 

12. Sections 155 and 157, E. A. affected by section 162 but not S. 

27.—Per Maung Ba J., Sections 155 and 157 of the Indian Evidence Act 
are, but section 27 is not, affected by the Criminal Procedure Code, section 
162* (as amended). Per Duckworth, J. Section 157 is but S. 27 is not, 
affected by Criminal Procedure Code, section 162 (as amended).(2) 

13. Oral statements to police-excluded.—words “ any such state¬ 
ment” in S 162 cover written as well as oral statements.—The words “any 

such statement” in the first clause of S. 132 (1) cover not only written 
statement but oral statement as well, in other words, all statements made to 
the police during investigation are inadmissible in evidence. 


S 27 I E. A.—an exception.—S. 27 of the Evidence Act creates an 

exception to‘the general admissibility of statements made to police-officer 

so that where the statement consists of information received from an accused 

" „ Tn =u,»dy in »„,.qu.nce ot whioh . o.-Uin f.C »^ 

is admissible. S. 27 is not affected by S. 162, but S. 162 is a ec e y 

S. 27.(3) (For fuller discussion, see Part 3, infra), 

14 Statements can be used by accused only.—Section 162, clearly 
■rtps that statements made before the police can be used only by the 
'ZS .n“ “y foe the putpos. of eonlmdietlnff the peosecut.on 

Witnesses. There is nothing to justify their use by the prosecution for the 
“ of corroborating the statements made by the prosecution witnesses 


in Court.(4) 

15 Not by the prosecution for corroboration.-Statements made 

15. xspi y F course of investigation of a case can 

hi W to“ Joho'r4e »itn.^f r to“r« 

:rrd'rh::“r.-- it 6,^ ,„d u,.d i» .eeoed.„e. 

With the provisions of sec. 145, Evidence Aet.(5) 

I c E A_Section 162 , Cr. P. Code, by enacting 

16. S. 1 ® ^ officer nor any record thereof shall be 

?sS fTr ar;::^pose^-- -j- rt^:ltn7r;m2t; 

fffiL: in toelmtoof an tovestigation. It prev«R^sucl^^ 


(1) Ramyad Dusadhv.Emp. A. I- 

pj. 2X1. p- V.' ohZ 

1920 Pat. 232. 93 I. C. 884, 27 Cr. L. 

484. - 4 w, 72, 96 

I 881, A.’ I. R. 1926 

Hyn »■ ®tfifl/.. Venka^^s^tbiaf,. 48 M. 


640, 26 Cr. L. J. 721 .—Oyer-ruled i“ =— 

,S ?s,'c.'« 6- 

® (5*) In re Kellani c^I^S4Ct U 

I. R. 1983 Mad. 288, 148 I. C. 46, 84 Cr. 

J. 481. 
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used <^ither by the prosecution or the defence for the purpose of corroborating 
the testimony given at the trial by the person who made that statement.(l) 

17. Improper admission of statement—effect. —Statement made by a 
witness to the police cannot be used for corroborating the evidence given 
by him in Court but such improper admission of evidence will not, m all cases, 
compel interference by a superior Court. The question will be whether 
the error has led to substantial injustice or has materially prejudiced the 

accused.(2) 

18. Provisions of S. 162 to be observed.—It is not permissible to 
use statements made to police during investigation to show that it was 
not a new story in the mouth of the witnesses. Under section 162, such 
statements can only be used for the purpose of contradicting the prosecution 
witnesses. Their lordships of the Privy Council in Pahala s case,(3) have 
clearly indicated that the provisions of the section are to be strictly 

observed.(4) 

C. HINTS ON CORROBORATION IN GENERAL. 

(a) Terms and principles explained. 

19. Scope of S. 157,1. E. A.—The statement, which may be proved 
under section 157, in order to corroborate may be a statement made (i) either 
on oath or otherwise and (ii) either in ordinary conversation or to some 
person who had authority to question the person who made it. (iii) It 
may be verbal or in writing, (iv) If not made before any person legally 
competent to investigate the fact, it must have been made at or about 
the time when the fact took place.(5) 

20. Principle. —“He who is consistent deserves to be believed.” But 
the corroborative value of such previous statements is of a varying character 
dependent upon the circumstances of each case and a person may equally 
persisently adhere to a falsehood once uttered if there is a motive 
for it.(0) 

21. Importance of corroborative evidence. —It is often important to 
enquire, even in examination-in-chief, what statement a witness, and parti¬ 
cularly a complainant, made immediately after the commission of the offence, 
e.g,, whether the complainant named the accused to the police at the 
earliest opportunity or whether he identified them only after suspicion had 
been thrown upon them in some other way.(7) 

22. Corroboration by evidence of surrounding circumstances. —(1) 
Section 156 /. E, A, —“ When a witness whom it is intended to corroborate 


(1) Emperor v. Najib-ud^Dint A. 1. R. 1933 
Pat 689, 147 I. C. 142, 35 Cr. L. J. 379. 

(2) Sanmon Tiwari v. Emp. A. I. R. 1936 
Pat. 681, 165 I. C. 761, 38 Cr. L. J. 102. 

(3) 40 Cr. L. J. 364. 

(4) Emp. V, Girdhai Telu A. I. R. 1940 
Pat. 605, 138 I. C. 429, 41 Cr. L. J. 587. 


(5) Oriental Govt. Co. v. J/arasimha Chari, 
25 M. 210 (1901), 

(6) Queen Emp. v. Afalapabin, (Bom.) 11 
B. H. C R. 196 (1874). 

(7) Whit. Stokes, Vol. II, 802. 

Evidence : p. 1098], 


68 


POLICE DIARIES AND STATEMENTS 


gives evidence of any relevant fact, he may be questioned as to any other 
circumstances which he observed at or near to the time or place at which 
such relevant fact occurred, if the Court is of opinion that such circumstances, 
if proved, would corroborate the testimony of the witness as to the relevant 
fact which he testifies.” 


**lllusiration —A, an accomplice gives an account of a robbery in which 
he took part. He describes various incidents unconnected with the robbery 
on his way to, and from, the place where it was committed. Independent 
evidence of these facts may be given in order to corroborate his evidence as 
to the robbery itself.” 


(2) Questions to elicit coi'tohoration when to he put .?—The frame of sec¬ 
tion 156. I. E. A., indicates that questions are to be asked in examination-in- 
chief. In most cases it paves the way for cross-examination which, if success¬ 
ful, brings out contradiction, but which, if unsuccessful, must inevitably result 
in corroboration.(1) 

(3) Where the retracted confession of an accused was sought to be 
corroborated by the absence of the accused from his house : held that coiro-^ 
boration by circumstantial evidence is not sufficient unless the circumstances 
constituting corroboration would, if believed to exist, themselves support a 
conviction.(2) 

23. “ Legally competent to investigate S. 157,1. E. A.—meamng. 

The words “legally competent to investigate” occurring in section 157, 
Indian Evidence Act, are not restricted to police-officers. The word “ investi¬ 
gate” is not here used in the technical sense in which it is used in the Code of 
Criminal Procedure. The ‘ authority ’ contemplated is not one competent to 
investigate a case, but competent to investigate Q,fact.{Z) 


24. The word Investigate ” in S. 157 used in its dictionary me^n- 
ing. —The word “ investigation,” in Cr. P. C. section 4 (5), includes all pro¬ 
ceedings under that Code for the collection of evidence conducted (i) by a 
police-officer or {ii) by any person (other than a Magistrate) who is authorised 
by a Magistrate in this behalf. This means either a police-officer or any 
person authorised by a Magistrate. The latter contemplates Ss, 155 and 202 
of the Code. S. 155 relates to an authority given by a Magistrate to a police- 
officer and that would merge into the first category. S. 202 refers to an 
investigation by any person (other than a police-officer) authorised by Ma^st- 
trates specified in this behalf. Herein both the words “inquiry” and “investiga¬ 
tion ” occur but more as synonyms than as different things. Moreover, the 

expression ordinarily used for the action taken under S. 202, is “ prelimina^ 
enquiry.” It follows that even in the Code, though “ inquiry ” and “ investi¬ 
gation ” have technical meanings, as per definitions in clauses (A) and (Z), 

^ „ oftA (3) Emperor v. Pfilkanta, 35 M. 247, at p. 

\V) ITnt A. I. R. 1027 I C. 840, 18 Cr. L. J- 305 (1012). 

Pat. 257, 101 I. C. 881, 28 Cr. L. J. 497. 
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respectively, the sense of the words is practically the same in general matters. 

In S. 157, I. E. A., however, the word “ investigate ” may be taken in 
its dictionary meaning par excellence, and applied* accordingly, to officers of 
the various departments who are competent to inquire into the facts con¬ 
cerned. It includes even a Magistrate who would have otherwise been 
excluded by S. 4 (Z) Cr. P. C- 

25* Expression at or about the time” in section 157 explained.— 
The expression “ at or about the time” in S. 157, I. E. A. must mean that 
the statement must be made at once or at least shortly after when a reason¬ 
able opportunity for making it presents itself. The object of the section is 
to admit statements made at a time when the mind of the witness is still so 
connected with the events as to make it probable that his description of them 
then would be accurate. 

E, g. In a murder case, when a witness who has seen a murder at once 
tells some third party what he has seen, but if time for reflection passes be¬ 
tween the event and the subsequent statement, it not only can be of very 
little value, but may be actually dangerous as such statements can be easily 
brought into being. Such delayed statements are inadmissible. What is 
“ reasonable time ” is a question of fact in each case.(l) 

26. Varying statements—no corroboration—one cannot corroborated 
the other.—Where a witness had varied his story in different statements : 
Held that under S. 157 previous statements are only admissible to corroborate 
statements made at the trial.(2) 

Note ,—The varying statements would afford the other party an 
opportunity to impeach his credit under S. 155. 

27. Two sets of evidence each requiring corroboration.—Where there 
are two sets of evidence neither of which alone can be accepted without 
corroboration {e, g., confessions of co-accused), they cannot each in its turn be 
taken to corroborate the other and joined together so as to justify any Court 
in acting on such evidence.(3) 

(b) Mode of Proof of Corroborative Statements. 

28. Proof of statements.—Statements falling within the purview of 
section 157 must be regularly proved by the person who received them or by 
some one who heard them made.(4) 

29. Production of statements in writing.— Held, that whenever it is 
desired to corroborate a witness by a previous deposition or by a First In¬ 
formation Report recorded under S. 154, Cr. P. C., these documents must be 
produced, for they are documents required by law to be reduced to writing 
and secondary evidence of their contents cannot be given.(5) 


(1) Noted : In Mangatrai v. Emp. (A. I. R. 
1028 Lah. 647, 110 I. C. 676, 29 Cr. L. J. 
740) it was held that proximity of time 
must be established. In Emperor v. Raiti'' 
chandroy (A. 1. R. 1628 1928 Cal. 732, 111 
I. C, 327, 55 C. 879, 20 Cr. L. J. 823, 20 
hour’s interval was considered to be too 
long. In re : Jesudas v. Pitlai, A. I. R. 1945 
Mad. 358, 221 I. C. 103, 47 Cr. L. J. 113. 


Akbar Baduy 34 B. 599, 
28 C/L. J. i97; 

yvH 31 mih" ^ 

(5) Amir AH and Woodroffe : Evidence, » 
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30. Corroborating statement comes after witness has finished his 
evidence independently.—Where the witnesses were not examined in . the 
ordinary way, but each came forward, referring to his deposition in a previous 
trial, to say : “ I gave evidence before in this Court and that evidence is 
true,** and conviction was based on such evidence : Held, that the deposition 
of each witness in the previous trial would have been admissible to corroborate 
his testimony given in the trial of the prisoner, but that deposition could be 
put in only after he had finished his evidence, not before, the object being 
only to show that the statement made by him (on the previous occasion) 
when the facts were still fresh in his memory correspond with those made by 
him at the trial in question.(1) 

31. Evidence sought to be corroborated should ordinarily be given 
first—procedure.—Where a witness was asked, with a view to corroborate 
another person intended to be called as a witness, whether or not the latter 
had made any statement to him : Held, that the section i. e, S. 157, I. E. A., 
refers to the corroboration of the “ testimony of a witness*’ and so generally, 
before corroborative evidence is admissible, the evidence sought to be corroho- 

rated must be given first. 

The Court has, no doubt, a discretion to allow evidence to be given 
under section 136, I. E. A., out of the regular order, upon an undertaking by 
counsel to call the witness sought to be corroborated, but such a course will 
be found, in most cases, to be inconvenient. If necessary, a witness will be 
allowed to be recalled to give evidence under this section, after the person 
sought to be corroborated is over.(2) 

(c) Statements which can be used for Corroboration 


First Information Report—its corroborative value.— 

[Vide, for full discussion, Author’s book Police-Reports, Investigation 
and Prose Cution ” separately published.] 

32. Statements recorded at an Inquest.—(1) S. 176, Cr. P. C. A 
police officer proceeding under section 174 (in cases of suicide, murder, sudden 
or suspicious death) may, by order in writing, summon two or more persons 
as aforesaid for the purpose of the said investigation and any other person 
who appears to be acquainted with the facts of the case. Every person so 
summoned shall be bound to attend and to answer truly all quesions other 
than questions the answers to which would have a tendency to expose him to 
a criminal charge or to a penalty or forfeiture.” 

These are ■tatements incorporated in the Inquest Report (commonly 
known as Naqsfui-i-Marg or Surat-i-Hal). It is to be noted that persons 
whose statements are taken down under this section are bound to speak the 


( 1 ) Queen Emp. v. Bishonath, (Cal.) 12 W.R. 

Cr. 8 (1809). ^ ^ 

PTote .—In practice the stage at which 

the previous deposition is put to the witness 


is the close of his examination-in-chlef. 

(2) J^istarini Dossu v. Pfundo Lall, (Lai.; » 

C. W. N. 16(1900). 
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truth. Statements under section 161, Cr. P. C., do not enjoy either that 
sanctity or that much authenticity. 

(2) The only use the prosecution could make of a witness’s statement 
at the Inquest would be to partially corroborate his statement to the Magist¬ 
rate, but when that statement is itself unworthy of credit, it cannot be 
materially strengthened by showing that the witness had previously made a 
statement partly in agreement and partly in direct and material disagreement 
with it. With this qualification, his statement at the Inquest could be used 
to corroborate the witness’s statement in the Committal enquiry, although he 
entirely resiled from it in the Sessions Court.(l) 


33. Statement under S. 164, Cr. P. C.,—Where the witnesses whose 
statements had been recorded under S. 164, Cr. P. C., were produced at the 
trial and their previous statements had been proved and used by the Crown 
under S. 157, Indian Evidence Act, for the purpose of corroborating the evi¬ 
dence given by them in Court, counsel for the defence wished to use those 
statements recorded under S. 164, Cr. P. C. for purpose of contradicting the 
statements of other witnesse smade at the trial : Held^ that such statements 
could not be, and were not, used as substantive evidence but had been brought 
on record merely for the limited purpose specified above and could not, there¬ 
fore, be used for any other purpose whether by the Crown or on behalf of the 
accused.( 2 ) 

34. Statements recorded by a Magistrate under S. 512, Cr. P. C.—(1) A 

statement recorded by a Magistrate under section 512 of the Criminal Proce¬ 
dure Code may be used for corroborating the testimony of a witness under 
section 157 of the Evidence Act.(3) 


(2) Where some accused persons were put on their trial and proceedings 
under S. 512, Cr. P. C., were taken up against the absconding accused : Held 
that, on the latter’s trial, the previous depositions of witnesses might rightly 
be admitted under S. 157 to corroborate their story. The section under which 
such evidence may be admitted for contradiction is S. 155.(4) 

^ Statements of deceased or absent witnesses.—(1) Sec. 158,1. E. A.: 

Whenever any statement, relevant under section 32 or S, 33 , is proved, all 
matters may be proved (i) in order to contradict or to corroborate it, or (ii) in 
order to impeach or confirm the credit of the person by whom it was made, 
^hich might have been proved if that person had been called as a witness and 
had, upon cross-examination, denied the truth of the matter suggested.” 

(2) Open to scrutiny. S. 158, I.E.A. has the effect of exposing the state¬ 
ments of deceased or absent witnesses, when admitted, as far as may be, to all the 
scrutiny ; and of giving them the advantage of all the corroboration which it 


(1) In re Bayanna^ (Mad.) 2 Weir 821. 

(2) Hari Ram v. Emperor A. I. R, 1920 Lah. 
122, 89 I. C. 987, 26 Cr. L. J, 1425. 

JVb/tf.—Mark the words “other witnesses”, 
the maker of the statement himself can be 

contradicted. 


(d) iiueen Emp. v. Ishri Singh 8 A. 672 at 
p. 677 (1886). ' ' 

(4) Jamal Momim v. Emp, A. I. R. loo^ 
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would have had on the examination of the person making it. It is only just 
that all the same safeguards of veracity should be provided as if the authors 
of the statements were themselves before the Court and subject to oath and 
cross-examination. So with regard to the impeachment of witnesses.(l) 

36. Statement of person making a ‘dying’ declaration but surviving— 
When a person making a “dying declaration” (so called) chances to live, his 
statement cannot be admitted in evidence as a dying declaration under S. 32 
I. E. A., but it may be relied on, under section 157, to corroborate him 

when examined in the case.(2) 

37. Depositions before Committing Magistrate used for corrobora¬ 
tion at Sessions trial.—(1) Apart from the special provision contained in sec¬ 
tion 288, Cr. P. C. (transfer of depositions to Sessions file), the deposition of a 
witness produced at the trial given before the Committing Magistrate in the 
presence of the accused may be proved in order to corroborate the testimony 
of the witness under S, 157, I. E. A.(4) 

(2) Use under S. 288. The amended section 288, Cr. P. C., makes it quite 
clear that statements, when admissible under the Indian Evidence Act, can 
be admitted “ for all purposes ” and not only for the purpose of corroboration 
or contradiction. The words “ subject to the provisions of the Evidence Act, 
1872” mean nothing more than that such statements should not contain 
matters which would be irrelevant or inadmissible under that Act, 

Statements made by witnesses before the Committing Magistrate and 
transferred to the Session’s file can, therefore, be used as substantive 


evidence.(4) 

38. Depositions of witnesses not complying with S. 360 in a previous 
_may still be used for contradiction.—Depositions of witnesses in a 

previous case in which there has been no compliance with S. 360, Cr. P. C. 
(e. g., not read over to the witnesses) may not possibly be used as evidence in 
the case in which they were made, but, nevertheless, they are statements 
made by the witnesses previous to the trial and it was open to the defence to 
put these statements to the witnesses under S. 145 of the Evidence Act.(5) 

39. Previous conversation in charge for bribery, corroboration. 

When an Advocate was charged with having advised bribery and the charge 
was founded on his conversation with another counsel; Heldy that evidence 
of persons to whom the latter had, in the absence of tlie accused, repeated 
the conversation was admissible under section 157, I. E. A.., but did not 
help the determination of the real issue, i. e. the truth of the charge.(6)_ 


(1) Amir Ali and lVoodroJfes\ Evidence. 

(2) Crownv, Rama Sattu, Bom. 4 L. R. 434 

^ (3) Umra v. Empress^ 51 P. R- 1887, Cr. 

(4) Behari v. King-Emp. 49 A. 251, A. I. R. 
1027 AU. 479, 08 I. C. 485, 27 Cr. I.. J. 1536. 


51 Fazl-ur^Rahman v. King Emp. 6 P. 478, 
A- I R 1927 Pat, 315, 104 I. C. 100 (Query : 
could they be used for corroboration like 

the matter of Bomanjtt Cowasjet 34 
C. 129 (P. C.) 34 I. A. 55 190»). 



COTIROBORATION IN OENERAt. 


78 


40. Approver*s statement recorded by a Magistrate under S. 3379 
Cr, P. C. —Where an approver under an offer of pardon made a statement 
to the District Magistrate, in the absence of the accused, and subsequently, 
after repeating a part of the statement before the Committing Magistrate 
retracted the statement. Heldt that the mere repetition of the same state¬ 
ment of facts without contradiction or material discrepancy is no doubt 
recognised by S, 157 of the Evidence Act as some corroboration of the truth¬ 
fulness of that statement, the principle does not justify the use against 
accused persons of a previous statement to contradict the approver’s 
retraction.(l) 

41. Approver's statement used to test consistency of his story.— 
When the approver made a statement to the police-officer who arrested him 
wherein he gave a list of other accused persons who were, in consequence of 

that information, arrested and the police-officer put that statement down 
as the First Information Report : 

Held : (e) that the expression F, I. R, is inapplicable to a statement made 
by an accused person; (ti) that the use which can legitimately be made of 
such information is merely this, that when direct evidence is given against 
the accused at the trial it is open to the defence to check such evidence 
by asking whether the name of a particular accused was mentioned or 
not at the time; thus it becomes evidence whicli may be used to test the 

consistency of the approver’s storj% though it is no'evidence of the guilt of 
the accused.(2) 

42. Can one approver corroborate another approver ?— Held, that 
the evidence of one approver cannot be said to corroborate another, except 
where both have, at the earliest opportunity, and before there has been 
any chance of collaboration, deposed to the same acts having been committed 
by a particular accused person.(3) 

[Note, For a fuller discussion on this aspect see author’s “ haw of 
Accomplice and Approver.\ 


, v. King Emp. 8 P. R. 1904 C 

» cr. n. J. 400 (1904). 

77 I 1^24 AU. 2C 

the answer be in the amrmative. il 


name was mentioned, it would automatically 
become a piece of corroboration. 

(3) Aiahant PTarain Das v. Crown 3 I.. 144, 
A. I. R. 1922 Lah. 1, 68 I. C. IIS, 28 Cr. 1... J. 
613. 
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CHAPTER VII. 

STATEMENTS BEFORE POLICE AND THEIR USE FOR 

CONTRADICTION. 

Introductory (1) The credit of a witness produced on behalf of the 
prosecution can be impeached by proof of former statement or statements 
made by that witness to the police-ofhcer who conducted the investigation 
under Chapter XIV of the Code of Criminal Procedure. (Section 155 of the 
Indian Evidence Act read with S. 162, Cr. P. C.) 

(2) A witness may be contradicted under section 145 of the Evidence 
Act (read with S. 155. I. E. A. and S. 162, Cr. P. C.) by a statement 
previously made by him and reduced into writing, provided : 

(n) that the statement referred to is duly proved whether before or 
after the stage at which it is used for contradiction, 

(5) that the attention of the witness has been drawn to the particular 
portions whereby it is intended to contradict him, and 

(c) that the said witness has had an opportunity of explaining the 
contradiction discovered or of clearing up the ambiguity observed. 

(3) The sum-total of tlie proviso in section 162, Cr. P. C., is that 
a prosecution witness can be contradicted by a duly-proved statement made 
by him before the police during investigation, and section 155 of the Evidence 
Act whereby the credit of a witness can be impeached, supplies one part 
of the process of confronting him with his former sbitement, while the other 
part is supplied by S. 145 whereunder the writing containing that former 
statement is to be exhibited with the contradicted portions marked. 

Thus there is nothing is section 155 which offends against the spirit 
of S. 162 , Cr. P. C. except that the word ‘witness’ in the former section should 
be taken to mean a prosecutio'.i witness only. Likewise there is nothing 
wrong in the application of S. 145 to the written statement of the witness 
except that it is not actually his own statement but a.representation of it 

made by a police-officer. 

(4) The contradictions brought out may be taken into eonsid^eratmn 
by the Court in judging the testimony of the witness so contradicted. The 
weight, however, to be attached to such contradictions would 
(i) the position, intelligence and stuff of the witness 

the matter contradicted, (iv) the nature of the 
whether in form or in substance, and 

to the fact in issue or only remotely connected therewith, and (v) y. 

4)11 the circumstances of each case. 
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REVELANT PROVISIONS OF LAW. 

(i) S, 155 I. E. A.—Section 155 of the Evidence Act runs thus (relevant 
portion):— 

I^npeaching credit of witnesses. —The credit of a witness may be 
impeached in the following ways by tlie adverse party, or with the consent 
of the Court, by the party who calls him :—(5) By proof ot former 
statements inconsistent with any part of his evidence which is liable to be 
contradicted.” 

**Illustrations. — * * * (6) A. is indicted for the murder of B. C. says that 
B., when dying, declared that A. liad given B. the wound of which he died. 
Evidence is offered to show that, on a previous occasion, C. said that the 
wound was not given by A. or in his presence. The evidence is admissible.” 

(ii) Section 145, 1. E. A .—“ CrosS’e.raminofion as to previous statements 
in writing. —A witness may be cross-examined as to previous statements 
made by him in wr ting or reduced into writing, and relevant to matters 
in question, without such writing being shown to liim, or being proved ; 
but if it is intended to contradict him by the writing, his attention must, 
before the writing can be proved, be called to those parts of it which are to be 
used for the purpose of contradicting him.” 

Notes and Comments 

A. GENERAL PRI.VCIPLES. 

1. English Law corresponding—(i) Statemenis inconsistent with present 
testimony may be proved. —Kv'ery witness under cross-examination in any 
proceeding, civil or criminal, may be asked whether he has made any 
former statement relative to the subject-matter of the proceeding and 
Inconsistent with his present testimony—-the circumstances of the supposed 
statement being referred to sufficiently to designate the particular occasion^— 
and, if he does not distinctly admit that he has made such a statement, 
proof may be given that he did in fact make it.(l) (This corresponds to S. 
155, clause (3) the Indian Evidence Act.) 

(ii) Hostile witness. —The same course may be taken with a witness 
upon his examination-in-chief, if the Judge is of opinion that he is “adverse” 
(i.e., hostile) to the party by whom he was called and permits the question. 
It seems that the discretion of the Judge cannot be revived afterwards.(2) 
(This corresponds to S. 154. I. E. A.) 

(iii) Cross-examination as to previous statements in writing. —A witness, 
under cross-examination, (or a hostile witness as described in Art 131) 
may be questioned as to previous statements made by him in writing or 
reduced into writing, relative to the subject matter of the indictment or 
proceedit»g, without such writing being shown to him, (or being proved in 
the first instance); 

(l) Dig.i^v. Art. l;n. Amir Ati & (2) Ibid. *“ 

Woodroffes* Kvidcnc-o. 
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but if it is intended to contradict him by the writing, his attention 
must, before such contradictory proof can be given, be called to those 
parts of the writing which are to be used for the purpose of contradicting 
him. 

The Judge may, at any time during the trial, require the docurnent to 
be produced for his inspection and may thereupon make such use of it for 
the purpose of the trial as he thinks fit.(l) (This corresponds to S. 145, 

I. E. A.) 

2. Object of contradiction is to discredit the witness.—“ When it is 
intended to throw discredit upon the evidence of any witness for the prosecu¬ 
tion, nothing is more common in practice than for the counsel for the defence 
to prove, if it can be proved, that the witness has previously made statements 
inconsistent with his evidence at the trial. When this fact is satisfactorily 
established, the Court cannot but regard the evidence of such a witness with 
suspicion, and the fact is established by the evidence of any one ($) to whom 
such statements were made, or (it) in whose presence and hearing they 
were made.”(2) 


3. Not to use as evidence.—It is the absolute duty of 
Judges and Magistrates to entirely disregard the statements and entries 
in special diaries as being, in any sense, legal evidence for any purpose 
except for the one solitary purpose of contradicting the police-officer who 
made the special diary, when they do afford such a contradiction, and, 
even in that case, they are not evidence of any thing except that such police- 
officer made the particular entry which is at variance with his subsequently 
given evidence ; they are not evidence that what is stated m the entry is true 
or correctly represents what was said or done,{^') 


4. To see where the two statements disagree.—In all important cases, 
and especially in cases of murder and dacoity, the police-offi^r making the 
investigation should be examined as a witness regarding the circumstances of 
the investigation. It is generally important to ascertain what the witnesses 
said when they were first questioned by the police and whether such state¬ 
ments agree with those subsequently made by the witnesses in Court.(4) 

Note. In view of the present section 162, Cr. P.C., the last portion of the 
ruling would be read thus : “ whether such statements do really disagree with 
those made in Court.” It may be added that the examination of the police- 
officer who took down statements under section 162, is also necessary to pr(^ 
them, in case any contradiction has been discovered which is meant by the 

accused to be made use of. ___ 


(1) Stephen*s 

(2) Reg. V. 


Dig. Ed. Art. 1^2. A. & W. Ev. 
Utamchand 11 Bom. H. C. K. 


v. Mannu 19 A. 390, 412 


,) QileenEmp. v. Rampun (Bom.) J^t. Un. 
173. (S. Row’s Cr. Dig. Vol. II. Cal. 
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5. PoUce-officer’s reading of the statement hardly proof of the State¬ 
ment-Statements made by witnesses, even though entered in the diary, are 
made without the sanction of an oath, without cross-examination and, as a 
rule, in secret. It would be quite unfair to accept the police-officer s pe 
functory reading of the diary as proof of the statement when he could not 
remember what had been said. Times out of number, witnesses duly cross* 
examined on such statements succeed in showing, from circumstances and 
dates, which are clear on the face of the record, that they could not possibly 
have made the statements attributed to them by the police officep.(l) 


6. Representation of a thing is not the thing itself.—As Sir Meredyth 
Plowden remarked in Kallu v. Emp.{2) the representation of a thing is not the 
thing itself and so the police-officer’s rough memorandum is not the record 
of statements whereby witnesses can be contradicted. 


7. Statement recorded by police is not the real thing. Section 162, 
of the Code sanctions a very extraordinary procedure. A witness may be con¬ 
tradicted by his previous statement “ in the manner provided by section 145 of 
the Evidence Act 1872.” Section 145 relates to previous statements made by 
a witness -in writing or reduced into writing.” but the only writing avail¬ 
able for use by the defence under proviso (i) to section 162 is not even a 
writing which the witness has been allowed to sign. It is neither the writing 
of the witness himself nor one for which he can be held responsible as having 
signed it after perusal or after it had been read out to him. It is a statement 
recorded by an investigating officer not necessarily in the presence of the 
witness, which is supposed to represent what the witness said to the police 
officer, but which may be an utter traversty of the real statement on account 
of mistakes and omissions which the witness had no opportunity to 
check.(3) 


8. Section 162 goes with Ss. 145 and 155, Evidence Act. —Section 155 
(3), Evidence Act lays down, that the credit of a witness may be impeached, 
ah'a, by “ proof of former statements inconsistent with any part of his 
evidence.” Statements recorded under section 162 are former statements. 
The mode of contradiction is provided in section 145 of the Evidence Act.(4) 
(Procedure indicated.) 


9. Conditions for contradiction. —Under section 162, the statement of 
a witness in evidence can only be contradicted by his alleged statement to the 
police on two conditions : (i) an application for contradiction is made by the 
accused, and (2) the statement to the police is proved by a certified copy 
(which the writer of the original admits to be correct).(5) 


(1) Dadan Gazi v. Emp. 83 C. 1023 (1906). (4) Gopi Chand v. Emp^ 11 L. 460, A. I R 

(2) 17 P. R. 1804. Cr. 1930 Lab. 491, 126 I. C, 573, 31 Cr. L. J. 

(3) Emperor v. Ajit Kumar Ghose, A. I. R. 1071. 

1945 Cal. 159, 220 I. C. 237, 46 Cr, L. J. 692. (5) IV. K. Wesley v. Emp. A. I. R. 1938 AU 

at p. 701. 571, 178 I. C. 183, 40 Cr. L. J. 4. 
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B. WITNESSES CAN BE CONTRADICTED BY PREVIOUS 

STATEMENTS. 

^ 10. Prosecution witnesses can be contradicted by their statements 

before police S. 155, I.E.A.—(1) Whereas section 119 (now S. 162) Cr. P. C., 
does not make it obligatory upon a police-officer to reduce to writing any state¬ 
ments made to him during an investigation, neither that section, nor section 91 
of the Evidence Act, renders oral evidence of such statements inadmissible. If 
the statement be aefually reduced to writing, the writing itself cannot be 
treated as part of the record, or used as evidence, but may be used for the 
purpose of refreshing memory under S. 159 of the Evidence Act and when so 

used, shown to the adverse party if he requires it, (vide section 161 of the 
said Act). 

ConsequentJy the person making the statements may properly be 
questioned about them ; and, with a view to impeach his credit, the police- 
officer hmiself, or any other person in whose hearing the statements were made, 
can be examined on the point under S. 155 of the Evidence Act.(l) 

11. Other uses of such statements.—A statement reduced to writing by 
a police-officer under section 162, Cr. P. C. cannot be used as evidence for the 
accused. But though it is not evidence, the police-officer to whom it was made 
may use it to refresh Iiis memory under section 159 of the Evidence Act and 
may be cross-examined upon it by the party against whom the testimony aided 
by it is given {i. c., by the accused). The person making the statement may 
also be questioned about it; and, with a view to impeach his credit, the police- 
officer, or any other person in whose hearing the statement was made, can be 
examined on the point under Section 155 of the Evidence Act.(2) 

12. Previous statements admissible only for contradiction under 
auctions 145 and 155, I. E. A.—Statements taken down under the provisions of 
section 164, or section 162, Cr. P. C. are admissible under sections 145 and 15.5 
I. E. A., only for the purpose of contradicting the statements subsequently 
made in Court by the persons making those former statements.(3) 

13. Use by accused of witnesses* statements jealously circumscribed 
by several and strict limitations.— The first proviso to section 162 (1) makes 
an exception in favour of the accused but it is an exception most jealously 
circumscribed under the proviso itself. ^’Any part of such statemient ” may, 
in certain limited circumstances, be used to contradict the witness who made 
it. The limitations are strict and may be enumerated thus :—• 

(1) only the statement of a prosecution witness can be used; and 

(2) only if it has been reduced to writing ; 

(3) only a part of the statement recorded can be used ; 

(4) such part must be duly proved ; 

(1) Reg. V. Uttamchand (Bom.) 11 B. H. (3) v. (Oud.) 1 O. L. J. 753, 

C. R. 120 17 O. C. 363, 27 I. C. 196, 16 k.r. L. J. 132 

(2) Queen Emp, v. Sitaram Viihal 11 B. 657 (1915). 

(1887). 
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(5) it must be a contradiction of the evidence of the witness in Court ; 

(6) it must be used as provided in section 145 of the Indian Evidence 
Act, i, e,, it can only, be used after the attention of the witness has been 
drawn to it and to those parts of it which it is intended to use for the purpose 
of contradiction. And there are other limitations too :— {e, g.) 

(i) Such a statement which does not contradict the testimony of the 
witness cannot be proved in any circumstances ; nnd 

I 

(ii) it is not permissible to use the recorded statement, as a wholes to 
sliow that the witness did not say something to the investigating officer. 

Where, accordingly, it was remarked by the Sessions Judge that none of 
certain witnesses told the Head Constable as to who were the assailants : 
held that that could only be arrived at by an inadmissible use of the record of 
the examination under section 161, Cr. P. C.(l) 

14. Previous statements can be used, under S. 155, for discrediting 
witness but not as substantive evidence. —Previous statements made by a 
witness containmg evidence against the accused (here statements recorded 
vinder S. 16t. Cr. P. C.) are admissible in evidence for the purpose of 
impeaching the credit of the witness {vide S. 155 cl. (3), I. E. A.) or of con¬ 
tradicting the statement made by him in Court {vide S. 145, I. E. A.), but 
they cannot be used as substantive evidence against the accused.(*2) 

Statements under S. 161 ' are made behind the back of the accused 

and in respect of them the latter has no opportunity of cross-examining 

the persons who made the statements. The affirmative evidence must come 

fiom the mouth of the witness when examined as a witness at the trial of 
the accused.(3) 

15. Statements in diaries kept under the Calcutta Suburban Police 
Act can be used for contradicting witnesses.— Where diaries prepared under 
S. 47 (A) of the Calcutta Suburban Police Act (III of 1888) were not 
summoned under S. 94, Cr. P. C., though they were produced in Court, but 
the accused was not allowed to see the statements of witnesses recorded by 
the investigating police-officer ://cW (i) that the correct procedure for the 
defence would have been to summon the police-officer to produce the 
necessary document under S. 94, Cr. P. C., {ii) that S. 172 had no application, 
and {til) that the accused was entitled to see the said statements to contra¬ 
dict the Witnesses for tlie prosecution under S. 145 of the Evidence Act. 

(Case remanded for allowing the accused an opportunity of cross examining 

and contradicting the statements of the witnesses in Court by those made 
to the police).(4) 


O) Badri Chaudhrjf v. Emp. A. I. R. 1926 
Pat. 20, 92 I. C. 874, 27 Cr. L. J. 362. 

(2) {Emperor v. Cherathi 20 M. 191, and Puttu 
V. Emp, 10 Cr. L. J. 132—reld. upon). 


-yn-1027 AU. 
70o, 107 I. C. 677. 28 Cr. L. J. 965. 

(4) furtfcA CAanrfra v. Emp. A. I. R. 1024 
Cal. 542, 74 I. C. 261, 24 Cr. L, J. 757 (1923). 
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C. BUT THE PREVIOUS STATEMENT IS NOT SUBSTANTIVE 

EVIDENCE. 


16. Statement can be used for contradicting a witness.—but is not 
substantive evidence. —Mr. Justice Ryves observes:—‘'In revision, it is argued 
that MsU Ganga Devi’s statement to the police was inadmissible in evidence. 
I quite agree. It was a statement made not on oath, nor in presence of 
the accused, and of course they had no opportunity of cross-examining 
her on it. It is quite inadmissible as evidence for any purpose against 
the accused. It is no more evidence in itself against an accused than an 
ordinary First Information Report. But it is admissible in evidence to 
contradict the sworn testimony of the witness, and I use it as such.” 

“When the person who made the previous statement is examined in 
Court, that statement can be used, as provided for in the Indian Evidence AcU 
to contradict and sometimes to corroborate the witness, (not now) but it is 
fiot substantive evidence by itself and a conviction cannot be based 

on it.” (1) 


17. Previous statements—their use—not as substantive evidence.— 

Held (1) that statements made by a witness before a police-officer are 
relevant only for the purpose of contradicting the testimony given by the 
witness in the Trial Court; 

(2) that the statements made by a witness to the Deputy Commissioner 
or the Committing Magistrate are relevant only for the purpose of con¬ 
tradicting or corroborating that testmony ; 

(3) that none of such statements is substantive evidence of what is 
contained in them (only the deposition before the Committing Magistrate 
can become evidence in the case, if that deposition is transferred to the 
Sessions file under section 288, Cr. P. C.); and 


(4) that, where there is hopeless conflict between the statement of a 
witness at the trial and his previous statements, no reliance can be placed on 


the former.{2) 


18 Stotement of witness to police inadmissible except for con¬ 
tradiction-should be withheld from Jury.-A witness made certain 
statements before the police supporting the case for the prosecution. Before 
the Committing Magistrate he resiled from those statements and his 
evidence before the Sessions Judge was substantially to the same effect 
os that given in the Committing Court. The Sessions Judge admitted in 

evidence the said statements and did not warn the Jury that there was no 
evidence at all in support of the ease for the prosecution : 


(1) Shiam Sunder v. Emp. A. I. R- 1023 All. 
4Q9, re I. C. 572, 23 Cr. L. J. 204. 


(2) Ram Karan v. Emp. A. I. R. 10^ J'*!?’ 
483, 26 P. L. R. 650, 92 I. C. 677, 27 Cr. L. J, 

286, 293. 
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Held, (i) that under section 162, Cr. P, C., as it now stands, state¬ 
ments made by any person to a police-officer in the course of investigation 
shall not be used for any purpose except to contradict a witness at the 
request of the accused in the manner provided in the second paragraph of 

the section, and (ii) that the Sessions Judge should have withheled from 
the Jury’s knowledge those statements unless proved in the manner provided 
by law at the request of the accused. Retrial ordered.(1) 

19. Witness's statement before police and pointing out place not 

admissible under section 162, Cr. P. C. —Under section 162, Cr. P. C., no 

statement or any record thereof, whether in a police diary or otherwise, or 

any part of such statement made by any person to a police-officer in the 

course of an investigation is admissible ns evidence except as provided in 

the second paragraph of that section. Where a witness (the abducted woman) 

made a statement before the police and pointed out places where she was 

taken, and the Crown urged that the said statements were not corroborative of 

the facts sworn to by the witnesses, but were practically harmless and could not 

afiPect the decision : Held, that as such facts were not brought out in evidence 

on behalf of the defence as provided by section 162 of the Code, they should 

have been kept back from the Jury and not introduced in the manner in 
which they have been.(2) 

D. PROCEDURE FOR CONTRADICTING WITNESSES. 


20. Cross-examination necessary to introduce the alleged con¬ 
tradictory writing. A witness may be cross-examined on evidence previously 
given by him, without the introduction of the previous deposition as evidence 
by the cross-examining counsel. But before contradicting the witness in 
t IS way. his attention is to be called to the part of the writing that is 
to be used for this purpose. The Judge may require the production of 
Uie document and then use it at his discretion. Cross-examination is necessary 
m order to introduce the alleged contradictory writing.( 3 ) 

fl.. The ruling contains obviously a reference to the words “before 

word^^-T^i proved” occurring in S. 145, I. E. A. Read with the 

th I 162, Cr. P. C., it is clear that 

ment betmc «^ay contradict a witness by his written state¬ 

ment before that statement is proved, on an undertaking under S. 136 E. A. 

usclesi"'*' proved, otherwise the contradiction is renderecl 


r Procedure for contradicting a witness by his statement made to 

rhe frii~w ! down 

the following procedure (reproduced in exienso) : __ 


(1) Gahur Howldar v. Kine Emrh AIR 
1926 Cal. 703. 94 I. C. 503. J.Lu 

/ieramat Mandal v. Emb, A. I. R iQOfi 
Cal. 320. 92 I. C. 439. 27 Cr. L. J. 203.’ 


Of^issr. (S. now’s Cr. lDi„. v^",. % ^cZl 
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“ If a Magistrate, on referring to police-diaries, finds that a witness is 
recorded as having made a statement different from that the witness has made 
before him'and he considers that, in the circumstances of the case, the discre¬ 
pancy should be brought to light, he ought to ask the witness if he made the 
statement attributed to him by the police papers. If the witness admits that 
he did, he should be given an opportunity of explaining why the contradiction 
has occurred. If the witness denies having made any statement, the staiemmt 
must be proved before it can be used for the purpose of impeaching liis credit. 
But how will you prove it ? 

“ As laid down in cases reported in 85 Mad. 247, 35 Mad 397, 89 Bom. 

48, statements taken down in writing by a police-oIBcer may not be proved 

by the production of the written record, but they may be proved by bral evi¬ 
dence. And that is this may : call the officer who recorded the particular 
statement and put him a quesUon as to what the witness stated before him. 
If the officer remembers it, he will say what he (the witness) said to him. If 
he cannot, the Court may put the written record in the officer’s hands to 
enable him to refresh his memory from. Then the officer can answer t e 
question wluch had been put to him (niz., what the particular witness stated I 
before him).” Note that the writing is not thereby used as evidence.(a) 


22. Reference to a poUce statement not justified until wimesses 
confronted therewith.— Held, that the Magistrate was not justified in referrmg 
to the statements made in the police diaries unless and until the witnesses had 

been confronted with those statements.(2) 

23. Procedure for contradicting witnesses.— (1) First of all the accused 

should ask for copies of statements of the witness being examined. 

(2) Having got the copy if he wishes to make use of it he should ask 
the witness whether he made such and such statement. If the -tness «« 
tie most convenient method for the Court is to include the actual words 
in the diary as part of the admission which has to be recorde . ■ 

If the witness denies, the actual words which are to be subsequently 
proved iiust be shown to the witness and the passage marked and given a 

number. , , 

(4) When, in due course, the police officer is called as a -tness he may- 
be askL to refer to his diary, compare the statement recorded there with the- 
copy and prove it to be the statement made by the witness in the cour 

the procedure is not followed, contradictory statements in a 

ffiary S^mot be "eferred to in argument by counsel or relied upon by 

Court.(3)__ 

Cr w2s^.lie procedure 

““II) v. MeW 

Si^A^Lah.) 94I.C.271. 27 Cr. L. J. 007, 


A. I. R. 1020 I-ah. 305. * t o icwi.q 

(3) Iqbat Ahmad L?' ’ 

AU. 49, 204 I. C. 495. 44 Cr. L. J. 280* 

This is the procedure under the p 

section. 
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24. Portions to be made use of. —Only such portions of the statements 
as have been actually used to contradict the witnesses in the course of cross- 
examination or re-examination are parts of the judicial record or can be 
treated as evidence in the case, not the other parts not so used.(l) 

25. Mark the passages contradicted —The accused or his counsel should 
mark the passages in the copy from the police record given to him and 
the writer of the statement asked to say that it is a true copy. Thi^ proof is 
a formal matter and this can be done later under section 136 of the Evidence 
Act, when the police officer who wrote the statement is called.(2) 

E. ATTENTION OF THE WITNESS TO BE DRAWN TO THE 

PARTICULAR PASSAGES. 

26. Confronting a witness with his previous statements In writing— 
cross-examination. —In his examination-in-chief, a witness should not have his 
attention drawn to the deposition before the Magistrate. He might be 
cross-examined on previous statements made by him in writing and then 

confronted with those parts which were to be used for the purpose of 
contradicting him.{3) ' 

27. Witness’s attention to be drawn to such parts as are to be used.—• 

The Court must comply with the specific provision of S. 145, and call the 

attention of the police-officer to sucli parts of the special diary as are to be 

used for the purpose of contradicting him ; otherwise such a use of the special 
diary would be illegal.(4) 

28 . Accxised to have access to the writing.—If "the statement, made 

to a police-officer by a witness for the prosecution, has been reduced into 

writing under S. 162, Cr. P. C., and it is intended tocontradict the witness by 

the writing, the attention of the witness must be called to the portion of the 

writing by which it is intended to contradict him, before proof of the written 

statement can be given. This it will be impossible for the accused or his 

counsel to do, unless he has access to the writing and is allowed to call for and 
see it.(5) 


29. Particular portions of statements to be pointed out for contradic¬ 
tion.— Where the question referred to the Full Bench was : Is counsel for the 
prisoner entitled to refer to a previous deposition for the purpose of contradic¬ 
ting a witness without having drawn the witness’s attention to the alleged 
contradiction in his deposition, and without having given him the opportunitv 
of explaining it? : the answer of the Full Bench was in the negative.(6) 

Rotio decidendi : Unless the attention of a witness is expressly direc- 

by him either by reading it 


(1) Sabhai v. Emp., A. I. R. 1930I.uli. 4 
121 I. C. 66, 81 Cr. L. J. 199. 

(2) {Dharam Singh, 2D Cr. L. J. i 
followed). Mohindar Singh v. Emb., A I. 
1932 Lah. 103. 135 1. C. 209, 33 Cr. L. J. | 

(3) Quten Emp. v. Ram Chandar (Cal.) 


\V R. Cr. 18. 

Queen Emp. V. Mannu 19 A. 390, 394 
\1897). F. B, 

iil PP- 425-420.) —Per Bancrji, J. 

V. Haran Chander, 6 C. L. R. 
390 beiDg thereby overruled). 
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to him or allowing himto read it from the original deposition or from an 
authentcated copy of it, that previous statement cannot be admitted in evidence 
in order to contradict the statement that he has subsequently made. And. in 
admitting any statement shown to be in contradiction to a statement made at 
the trial, that statement alone L that portion should be put in evidence 
and not the entire deposition. To allow any other course would not be fair 
to the witness and would represent him as having made a contradictory state¬ 
ment or statements which he might have possibly been able to explain if he 
had a proper opportunity of doing so. (Per Prinsep, Offg. C. J.)(l) 


30. The whole of deposition not to be admitted—every point to be 
specified.—Held, that “if the previous deposition was intended to contradict 
the witness at the trial, it was contrary to principle to admit the whole of it 
during the cross-examination of that witness, without first drawing his atten¬ 
tion to every point upon which it was sought to contradict him.(2) 

Note. The above two cases referred to the contradiction of a witness 
in the Sessions Court by his deposition in the Court of the Committing Magis¬ 
trate (under S. 288 Cr. P.C.) but the principle applies equally to previous state¬ 
ments made by witnesses to the poUce whereby a contradiction is sought to be 
proved. The principle is that the witness’s attention must, m all cases, be 
drawn specifically to the portions of the statements which are to be used for 


the purpose of contradiction. 

31. Previous statement not admissible, unless put to the witne^. 

Under section 155 of the Evidence Act. 1872, a witness cannot be contradict¬ 
ed by his previous statement if his attention has not been drawn to i as 

required by S. 145 of the said Act.(3) 

32. Witness’s attention not drawn to statement in F. I R.— contradi^ 
tion not allowed.— Where a witness in his evidence stated that he ac ua y s 

B and M striking the deceased, but from ‘!^°g™„rged That he 

directed to the .t.temeot Act th.t 

JSretreruSno'bruredIt the putpo.e o, contredieUns the evidence 
given by him in Court.(4) 

33 How is attention to be drawn to a witness’s previous verbal 
if nt ? The Act makes no express provision to the effect that the wi 

mu,tV.,.t be drewo to the previou. verb.l .t.tem^t end the 

iTitLss asked whether he made such a statement bef ore 

p. L. R. 1914. 9 P. W. R. 1914 (Civil) 22 I. C. 

801 (1914). A T n Lsh. 

(4) Mohna v. Crown, A. I. R 

328, 7 L. L. J. 59. 


(1) Empmr v. Rahman 31 C. 152 

fi)W^hman TCaram v. Eraperor ^ 

^3) Sr imir b/W- V. Ms,. Be,um. 127 
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impeached by independent evidence (under S. 155, cl. 3) ; but there can be 
little doubt that here also circumstances of such previous statement sufficient 
to designate the particular occasion^ ought to be mentioned to the witness and 
he ought to be asked whether or not he made such a statement then. In 
Carpenter v. WalU{\) Patterson, J., said : “I like the broad rule that when 
you mean to give evidence of a witness’s declaration, for any purpose, you 
shall ask him whether he ever used such expression,”(2) 

34. Witness to be given an opportunity of explaining ambiguity or 
contradiction. —Where the previous depositions of witnesses were used to 
contradict them, but without giving them an opportunity to render their 
explanation or to clear up the particular points of ambiguity or dispute : 

Held by their Lordships of the Privy Council, that the procedure was 
contrary to general principles and to the specific provisions of S. 145 of the 
Evidence Act. Further, that the opportunity of tendering an explanation is still 
more essential when a witness’s character and reputation are at stake, and that 
the Court is precluded, both by this section and by general principles, from 
treating his testimony as rebutted by statements made by him and contained 
in documents exhibited in evidence unless such statements were put to him 
in crosS'exajnination.(3) 

35. Previous statement before police admissible under S. 155 (3)— 
subject to S. 145 as to drawing witness’s attention to the portion used.— 

Where the Magistrate considered the previous statements of certain witnesses 
made before, and reduced into writing, by the Deputy Commissioner of Police, 
as inadmissible ; held that the evidence was admissible under section 155, sub¬ 
section (3) of the Evidence Act, subject only to this that the provisions of 
section 145 of the Evidence Act had to be complied with, in the matter of 
putting the specific parts of the statement, which were to be relied upon, to 
the witnesses in their cross-examination.(4) 

36. Writing to be produced only when there is intention to contradict 
under section 145,1.E.A. —Under section 145 of the Evidence Act, witness may 
be cross-examined as to previous statement made by him in writing without 
such writing being shown to him or being proved. Only if it is intended to 
contradict him by the writing, his attention must before the writing can be 
proved, be called to those parts of it which are to be used for the purpose of 
contradicting him.(5) 


(1) (8 P. and U. 457). 

(2) Amir Ali and Woodroffe"'s Evidence. 

(3) Bat Gangadhar Tilak v. Shiri Shriniwas, 
SO B. 441 (P. C.), 19 C. VV, N. 729, 29 M.L.J. 
34, 13 A. L. J. 570, 29 I.C. 639 (1915)* 

J^ote. —Other authorities to the same effect 
arc :— 

(i) Tukheya Rat, 15 W. R. Cr. 23 (1871). 
(it) Reg. V. Arjun Megha, 11 B. II. C. R. 281 
(1874). (ui) Qtieen Emp. v. Dan Sahai, 7 A. 


862 (1885). (iv) Valubai v. Govind, 24 B. 218 
(1000). (y) Emperor v. ^awar Rahman. 31 C. 

142 F. B. (1902). (e.*) Krishnamachariar, 38 

M. 166 (1915). 

(4) Thomas James v. Kedar JValh A. I. R. 
1925 Cal, 1017, 91 I. C. 801, 27 Cr, L. J. 120 
(192 3), 

(5) Ramakha w pfagesam, 47 M. 800, A.I.R, 
1025 Mad. 145, 48 M. L. J. 89. 
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37, Put it to the witness to enable him^ to explain.—If the witness 
when asked if he made the statement actually recorded by the Police says 
* Yes the record of the statement need not be proved and the cross-examiner 
may leave it to the prosecution to have any discrepancy explained in re¬ 
examination. If, however, the witness says * No ’ or does not remember 
having made any such statement, the cross-examiner must put to the witness 
the relevant portion or portions of the record contrary to his statement in 
Court and thus give him an opportunity of reconciling the same. Then the 
previous statement becomes admissible for contradiction and may be 
proved.(1) 


38. Let the witness say what he meant.—It is essential, for purposes 

of section 145, Evidence Act, that the attention of the witness should 
first be drawn to the alleged discrepancy by showing or reading to 
him the record of the statement and affording him an opportunity to 
explain what he meant by that portion of his statement. When this has been 
done, the written record must be proved before the discrepancy, if any, can 
be relied upon as a contradiction.(2) ' 

39. Whole of the statement not to be used.—If it is intended 
to contradict a witness by the writing, his attention must, before the 
writing can be proved, be called to those parts of it which are to be used 
for the purpose of contradicting him in order to give him the opportunity of 
admitting or denying the correctness of the statement. Where, therefore, the 
Trial Judge had bodily used those statements for contradicting the statements 
made in Court : held that this procedure is entirely illegal and all those true 
copies of statements recorded by the police and exhibited in this case are 
entirely inadmissible in evidence.(3) 

40. Proviso to exclude certain parts of statements.—A statement 
made by any person to a police-officer in the course of a criminal investigation 
can only be used at the trial in strict accordance with the provisions of section 

162 of the Criminal Procedure Code. 

No use can be made of such a statement except that, when a witness 

is called for the prosecution, the Court shall, on the request of the accused, 
furnish him with a copy of the statement of any such witness for the purpose 
of testing the credit of the witness in the manner provided by section 145 of 
the Indian Evidence Act. There is a further proviso that the Court may 
exclude from the copy furnished any matter which it thinks is not relevant to 
the subject matter of the trial, or is not essential in the interest of justice and 
which, in the public interests, it is inexpendient to disclose.(4)_ 


(1) Gopi Chand v. Emp. 11 t.. 460, A. I. R. 
1960 Lah. 491, 126 I. C. 573, 31 Cr. L. J. 
1071 —Followed in Mohindar Singh v. Emp. 
A. I. R. 1932 Lah. 103, 33 P. L, R. 891, 
135 I. C. 209, 33 Cr. L. J. 07. 

t2) Emperor v. P(ajib*ud-^Din^ A. I* R* 
1933 Pat. 589, 147 I. C. 142, 35 Cr. L. J. 
879, also RaghuraJ Singh v. Emp, A. I. R. 


1934 All- 056, 152 I. C. 873 , 86 Cr. L. J. 

188. ^ . 
(3^ (Raja Ram, 28 Cr. L. J. 134 refd. to) 

Emheror v. Salik, A. I. R. 1937 Oudh. 201. 
166 1 . C. 259, 38 Cr. L. J. 165. 

(4) Mohamad v. Emperor A. I. R- 1926 
Lah. 64, 89 I. C. 252, 26 Cr. L. J. 1808. 
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CHAPTER VIIL 

CONTRADICTION OF HOSTILE AJTO DEFENCE WITNESSES. 

Introductory.—(1) Section 154 of the Indian Evidence Act makes no 
distinction between a prosecution witness or a defence witness allowed by the 
Court to be cross-examined by the party calling him, nor does section 155 of 
the said Act, whereby the credit of a witness may be impeached by proof 
of former inconsistent statements made by him, exclude from its operation 
former statements made by witnesses before the police during investigation. 

But, since the effect of section 162, Criminal Procedure Code, as it now 
stands, is to restrict the use of such statements to the sole and solitary pur¬ 
pose of contradicting the prosecution witnesses in the manner therein pro¬ 
vided, a new proviso may be supposed to have been created impliedly to con¬ 
trol the said sections of the Evidence Act, namely : 

“ Provided that former statements, made by witnesses before police- 
officers during the investigation of cases under Chapter XIV of the Criminal 
Procedure Code, shall be excluded from the range of cross-examination 
except in the manner provided in S. 162 of the said Code 

* 

(2) The above-created proviso applies as well to the cross-examination 
of a prosecution witness adjudged hostile under section 154 of the Evidence 
Act, as to that of a defence witness under section 155, clause (3) of the said 
Act, inasmuch as neither of them is liable to be contradicted, by a statement 
made by him before the police, in order to support the prose-cution. 

Relevant provisions of law. 

(?) Section 154 of the Indian Evidence Act, 1872, runs thus:— **Qu€Siion 
by party to his own mitness, —The Court may, in its discretion, permit the 
person who calls a witness to put any questions to him which might be put in 
cross-examination by the adverse party.** 

(u) Section 138 ^ The examination and cross-examination 

must relate to relevant facts, but the cross-examination need not be confined 
to the facts to which the witness testified in his examination-in-chief.” 

(Hi) Section 143. Leading questions. —“Leading questions may be asked 
in cross-examination.” Section 141. “ Any question suggesting the answer 

which the person putting it wishes or expects to receive is called a leading ques¬ 
tion.** Section 146. Questions lawful in cross-examination. —When a witness 
is cross-examined, he may be asked any questions which tend :— 

(1) to test his veracity, 

(2) to discover who he is and what is his position in life, or 

(3) to shake his credit by injuring his character, etc. 
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(w) Section 155, Impeaching credit of witness—Th.e credit of a witness 
may be impeached :— 

(3) By proof of former statements inconsistent with any part of his 
evidence which is liable to be contradicted. 

Illustration—A is indicted for the murder of B. C says that B. when 
ymg declared that A had given B the wound of which he died. Evidence is 
offered to show that, on a previous occasion, C said that the wound was not 
given by A, or in his presence. The evidence is admissible. 

(v) Section 145. Contradiction by previous statements in writing 
{already quoted)—m the Chapter on Contradiction. 

As to what questions are proper or improper, or have been put with or 
without reasonable grounds therefor, or are indecent and scandalous, 
are insulting—sections 148, 149. 150, 151 and 152. I, E. A. 

Corresponding English Law.—(v/rfe previous Chapter). 

Notes and Comments. 

A. WHO IS A HOSTILE WITNESS ? 

1. Hostile witness descrlbed.-(i) The Judge may, in his discretion, 
allow leading questions to be put to a witness even in examination-in-chief 
where, for instance, that witness by his conduct in the box obviously appears 
to be (a) hostile to the party producing him, or (b) interested in the other 

party, or (c) unwilling to give evidence, or (d) when special circumstances 
render the witness rather a witness of the Court than that of a party.(l) 

2. Illustration. —(i) A witness who is trying to defeat the prosecution 
by suppressing the truth. 

{ti) A prosecution witness who makes a statement in favour of the 
accused on account of enmity or hostility towards the prosecution. 

(m) A witness who is unwilling to tell the truth. 

{iv) A witness who from the manner in which he gives evidence shows 
that he is not desirous of telling the truth. 

(w) Leading questions are generally allowed to be put by a party to his 

own witness, when such witness shows himself to be not only adverse, but 
hostile to the party calling him.(2) 

(ui) The permission to treat a witness as hostile and allow his cross- 
examination is a matter solely in the discretion of the Court.(.3) 

3. Hostile witness defined.—A hostile witness is one who, from the 
manner in which he gives his evidence (which includes his going back on his 
previous statement) shows that he is not desirous of telling the truth to the 
Court. The evidence of such a witness cannot in part be relied upon and the 


(1) TayloTy on IStVidcnce, Ratan Lai's Evi 
dence. 


(2) Mark on Evidence. S. Row's Evidence 

(3) Field'Sy Evidence. 
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rest of it discarded or rejected. His position is that of a witness who is pre¬ 
pared one statement on oath at one time or another at another time, and his 
evidence should be left out of account.(1) 

4. Witness trying to defeat the prosecution by suppressing truth— 
hostile—effect. —(i) A witness, who is trying to defeat the prosecution by 
suppressing the truth, may be termed a hostile witness. (u‘) The mere fact 
that, at the Sessions trial, a witness tells a different story from that told by 
him before the Committing Magistrate, does not necessarily make him hostile, 
(ill) The proper inference to be drawn from contradiction going to the whole 
texture of that story is not that the witness is hostile to this side or to that 
side, but that the witness is one xvho ought not to he believed unless supported 
by other satisfactory evidence. 


In 'his case, the Sessions Judge rejected the story given by certain 
witnesses in the Sessions Court save so much thereof as was elicited in the 
cross-examination under section 154, I. E. A , and was confirmatory of the 
evidence given in the Magistrate’s Court. Held that there was no sufficient 
ground for allowing such cross-examination.(2) 

5. Prosecution witness making admissions in favour of the accused 
—whether hostile ?—enmity essential. —Where it was contended on behalf of 
the Crown that certain witnesses were hostile witnesses because thev made 
certain admissions in favour of the defence : Held that a witness is not 
necessarily hostile because, in an absent-minded moment, he lets out the 

truth. It must be shown before a witness can be declared hostile that there 
is good ground for believing that the statement he has made in favour of the 
deiencG \s due to enmity to the prosecution. It may be an unfriendly act to 
let out the truth, but it is not necessarily a hostile act. [In this case there 
was nothing to show any hostility lurking in the minds of the witnesses who 
had made the damaging admissions].(.3) 


6. Situation of the witness adverse—no criterion --false mind essen¬ 
tial. —Wben a witness stands in a situation which naturallv makes liim 
adverse to the party who desires his testimony (e. g., when a defendant is 
called as the plaintiff’s witness) the party calling the witnes-; has no right to 
cross-examine him unless the witness’s evidence be of such a nature as to make 
it appear that the witness is unwilling to tell the truth. The decision, more¬ 
over, lies solely in the discretion of the Court. (4) 


7. Witness unfavourable—not 
tial. —A witness who is unfavourable 


(1) Panrhanan Gogie, v. Emp. A. I. R. 1030 
Cal. 276, 127 I. C. 270, 31 Cr. L. J. 1207, 

(2) Kalachaad Sirkar v. Queen-Emb. 13 C. 
53 0 886). 

(8) Fouzdar Rai v. Emperor 8 P. I.. J. 410. 


necessarily hostile—manner essen- 

is not necessarily hostile for a 


1018 Pat. 2 .j4. 44 I. c. 33, 19 Cr. L, J. 
241. 

(4) Ruchi Rom v. Radha Charon, 49 C 
03, A. I. R. 1022 Cal. 267. 66 I. C. 15 
Civil. ’ 


V • 
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hostile witness has been defined as one who, from the manner in which he 
gives his evidence, shows that he is not desirous of telling the truth.(\) 

8 . Witness* a tenant of accused's relation, also made different state¬ 
ment before police—not hostile. —Where the Sessions Judge allowed the 
Police Prosecutor to cross-examine his own witness for two reasons, namely ; 
(t) that the witness was a tenant of a cousin of the accused, and (ii) that his 
statement differed from the one recorded by the Sub-Inspector shoitly after 
the occurrence : Held, that the first reason has no force at all, while the 
second has been held to be inadequate in 13 C. 5’h and 47 C. 1043.(2) 


9. Witness given up by prosecution examind by Court. —A witness 
whom the Public Prosecutor gives up. but who is examined by the Court on 
its own initiative, is a Court witness within the meaning of S. 540, Cr. P. C. 
so that both the parties may cross-examine him. 

Similarly, where the Public Prosecutor declined to examine a witness of 
his own and put in a petition requesting the Court to examine him as a Court 
witness so that both the parties may cross-examine him (the witness having 
made a different statement before the Sub-Inspector) Held, that the evidence 
of the witness so examined stood on the same footing as that of a hostile 
prosecution witness and should be accepted or rejected in ioto.{Q) 

10. Witness “ shy and speechless —proper course to apply section 
154.__Where the Sessions Judge adjudged a witness to be shy and speechless 
and transferred that witness’s statement made before the Committing Magist¬ 
rate * Held, that the proper course would have been to give permission to the 
prosecution,' under section 154 of the Evidence Act, to ask the witness a leading 
question and then to have read out the evidence of the witness given before 

the Committing Magistrate and to h ive obtained an admission or denial of 


the truth thereof. . 

Wide discretion given to Courts.—A very wide discretion is given to 

Courts by section 154, and this discretion arises primarily from the possibility 
of a witness being hostile to the party producing him.(4) 

11 Permission of the Court necessary—also Court to exercise its 
discretion with caution.— The law has enacted that the party desiring to 
'trZ eZmine its own witness has to take the permission of the Court, imply- 
Zl thereby that there is a discretion in the Court as to whether it would 

periSt the witness to be cross-examined or not. That discretion has always 

LTe exercised with caution by the Court before which the matter comes up 

for tbe accused clear, when cross-examination of pro¬ 

secution witness allowed.-Where the prosecution was all owed_to_put_q^ 


(1) tSurendra Krishna y. 

loVi, 1057 {1020)—refd. to). 

Radha Charan, 49 C. 03, A. I. R. 1922 Cal. 

V. SatycT^ra A. I. R. 1923 Cal. 

403, 71 iTc, 057, 24 Cr. L. J. 198. 


Moti Ram v. Emp. (Pesh.) 75 L C. 152, 

QA Cr. L. J. 904 (1023) ^ . 

(5) Kajiruddin v. Emp. A. I. R. 1926 C»|. 
139 , 92 I. C. 442, 27 Cr. L. J. 266. 270. 
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tions to a witness in the nature of cross-examination and to put in depositions 
of that witness containing a statement of fact different from the one given m 

Court and, on objection being raised in appeal, the Counse 

urged that the reception of that evidence, even if inadmissible, did not pre- 
judice the accused : 

Held, that the accused undoubtedly must have been prejudiced and 
for two reasons : -(«) the result of S. 154 is to* discredit the witness altogether 
and (n) the result of allowing such questions is to deprive the accused of the 
benefit which might accrue to him from any statement which the witness 
might have made in favour of the accused and which the defence could have 
availed of if the witness had not been allowed to be cross-examined by the 

prosecution. 

Further, it amounts to this tliat the prosecution wanted to get rid of a 
part of the witness’s testimony and to rely upon his earlier statement as a 
piece of substantive evidence which they cannot be permitted to do ; nor can 
the earlier statement be let in under S. 157, Evidence Act, for there is nothing 
in the present statement to be corroborated by an earlier statement.^!) 

13. Crown witness not produced by prosecution—called by defence 
—no right of cross-examination, unless adjudged hostile.—A witness for the 
prosecution, who had been called before the Magistrate but not called in the 
Court of Session, was produced by the accused as his defence witness. 
Counsel for the defence proceeded to examine him, not by asking him what 
he knew about the case, but by asking him what he said in the Magistrate’s 
Court. Held that he was not entitled to cross-examine the witness unless it 
appeared that the latter was suppressing the truth, or was telling a he or 
refusing to give information, i. e., showed a hostile spirit, in which case the 
counsel could ask the Court for permission to cross-examine his own 
witness under S. 154, 1 . E. A. Till then heh ad laid no foundation for any 

right of cross-examination.(2) 

14. Prosecution witness called by defence—retaining the same 

character._ Where the facts were tliese : -The witnesses for the prosecution 

were examined. The accused asked for an adjournment to enable him to 
cross-examine them thro’ a counsel. The application was refused. The 
accused were not in a position to cross-examine the witnesses On the day 
fixed for taking the evidence for the defence, the accused asked the Court to 
summon the said prosecution witnesses, and they were summoned. Counsel for 
the accused proceeded to cross-examine them, but the Court disallowed it on 
on the ground that tlie witnesses had been called as defence witnesses and no 
sufficient reason had been made out to bring them under section 154, I. E. A.— 

(1) Khajirudditt v. Emp. A. I. R. 19‘26 (2) Queen Emp. v. ^awar Hussain, 20 A. 

Col. 130, 02 I. C, ‘142, 27 Cr. I.. .T. 260, 155(1807). 

370. 
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Held^ that as the accused sought opportunity to cross-examine the 
witness, but that was not allowed and the accused were compelled to call them 
as defence witnesses, the said witnesses were really summoned under Section 
257, Cr. P. C., they retained the same character as before, and the Magistrate 
was wrong in refusing to allow their cross-examination.(1) 

5. Prosecution may be permitted to cross-examine its own witness 
as to matters elicited by defence in cross-examination.— This is a very im¬ 
port 1 ruling and is quoted ucrftalim.—* The accused were entitled to elicit 

fact ^ ,n support of their defence from the prosecution witnesses, though the 
facts thus elicited liad no relation to the facts which the witnesses had testified 
to in their examination in-chief. The defence could also put leading questions 
under section 143. It is finally obvious that the Court might, in its discretion 
under section l.'>4, permit the prosecution to cross-examine the witness, even 
though he had been originally called by it, with regard to matUrs elicited bij 
the defence in cross-examination. 

“ Indeed, in such circumstances, it would be generally an improper 
exercise of discretion to refuse the prosecution an opporcunity to cross-examine 
the witness for the purpose indicated. It would be obviously unfair to allow 
the evidence brought out in examination (e, g, when a vehement desire is 

betrayed to serve the interrogator whose words the witness is ready to echo 

back) to pass unchallenged.(2) 

16. Can Public Prosecutor be allowed to cross-examine his own 
witness whom he considers to be false ? —No, not straightaway. Thus, 
where before the Committing Magistrate certain witnesses for the prosecution 
did not give evidence which they were expected to give, having resiled from the 
statements made by them in the course of the police investigation, and the 
Sessions Court allowed the Public Prosecutor to cross-examine them from tlie 
very start : Held, that it was not right for the Court to a^Iow the Prosecutor to 
put them in and at once begin to cross examine them. (As, however, the 
accused were not prejudiced, the procedure was passed over).(3) 

17. Public Prosecutor giving up a witness in Sessions Court—pro¬ 
cedure to enable him to cross-examine. —The above quoted ruling does not 
indicate the exact procedure which could have been adopted under the 
circumstances. It is, therefore, subsmithd as under :—If the Public Pro¬ 
secutor thought there was a witness who was not expected to speak the 
truth, he should have tendered him for cross examination. After he had 
been cross-examined by the defence, and suppose something had been 
brought out in cross-examination which showed : (t) the witness’s hostility 

(1) Sheoperkash Singh v. JV . D . Rawlins 23 (8) Makant Narain Das v, Crown, 8 L . 144, 

C. 504(1001). at 158, A. I. R. 1922 Lah. 1, 68 I.C. 118, 28 

(2) Amritlal Hazara v. Emperor^ 42 C. 957, Cr. L. J. 518. 

29 I. C. 51^, 10 Cr. L,. J. 497, 521 (1915). 
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towards the prosecution or {ii) a partial tendency to echo back the words 
of the interrogator, or {Hi) reading between the lines, a desire to suppress 
the truth, the Public Prosecutor could request the Court to treat the witness 

as hostile and to allow him to cross-examine the said witness under the 

* 

_ _ « 

provisions of S. 154, Indian Evidence Act, That section does not specify 
the sUjge at which the Court is to exercise its discretion, f.e., to allow a 

• 

party to cross-examine its own witness, and, therefore, it matters little 
whether it is the examination-in-chicf or cross-examination of the witness 
which gives the Public Prosecutor an occasion to make the request.(1) 

18. Hostile witness—may be contradicted by previous statements 

at the Inquest. —ITncJer S. 8 of the Coroners* Act (IV of 1871) the Coroner’s 
enquiry is a judicial proceeding within the meaning of S. of the 

Indian Penal Code. Under Ss. 19 and 20 of that .\ct, witnesses must be 
sworn and their statements must be reduced to writing. Under Ss. 145 
and 155 of the Evidence Act, it is not necessary, in order to make the pre¬ 
vious statements admissible for the purpose of impugning the credit of a 
witness, that the accused should have an opportunity to cross-examine the 
witnesses. 

Where, therefore, the Crown counsel asked leave of the Court to 
treat a proseculion witness as a hostile witness, and to be allowed to cross- 
examine him by putting in a certain statement of the witness before the 
Coroner : held that the Crown is entitled to obtain the leave sought to 
cross-examine and that the said statement is admissible under the Indian 
Evidence Act.(2) 

19. Witness equivocating—permission to cross-examine may be 
granted. —It is open to Court to grant permission to the party calling a 
witness to treat the witness as hostile and to cross-examine him, if it finds 
that the witness is equivocating, and a Court of Revision will not ordinarily 
interfere with the discretion exercised in this matter by the Trial Court.(8) 

20. Cross-examination allowed without declaring ** hostile **,— It is 
impossible to expect direct evidence that a witness has been won over, 
but where he makes a statement in favour of the accused directly contrary to 
a previous statement against the accused, it may be reasonably inferred that 
he has been won over and his veracity should be tested by cross-examination. 
It is discretionary with Court to allow cross-examination without declaring the 
witness “hostile”.(4) 

JU 42 C. 9.57—already quoted). made by an accused before the Coroner is or 

tnn V. Raghoo Gan'pat, A. I. R, is not admissible against him at the Ses- 

loft? »7, 27Cr. L. J. sions trial 

_ {3) Jehangir Ardeshar, A. I. R. 1027 Bom. 

V. Kaz,i Dawood, 50 B. 56. 501, 100 I. C. 100, 28 Cr. L. J. 1012. 

483. and V Ramnatk, SO (4) Mohan Banjari v. Emp. A. I. R. 1933 

frli* ’ 460—refer to a diff- Nag. 384, 147 I. C. 1122, 86 Cr. L. J. 677 . 

rent point vig.^ whether the statement 
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21. The words ‘^Declared hostile” have no signific cance. —Where the 

Magistrate noted at the end of the deposition of a witness “declared hostile”, 
without following the procedure laid down in S. 154. I. E. A., i.e. permitting 
the prosecution to cross-examine him ; held that the words ‘‘declared hostile” 
had absolutely no significance in law, and that the defence is perfectly 
entitled to use the evidence given by that witness in support of their 
version.(1) 

B. CAN A HOSTILE P. W. BE CONTRADICTED BY HIS 

STATEMENT BEFORE POLICE ? 


22. Answer in affirmative .—(Old view) : 

(i) Where a previous statement, different from the one made in Court, 
has been made by a witness before the police and reduced into writing 

under section 162, Cr. P. C., the person making that statement may be 
questioned about it and, with a view^ to impeach his credit, the police 
officer himself or any other person in whose presence that statement was 
made can be examined on the point under Section 155 of the Evidence 

Act.(2) 

(n) Where some witnesses for the Crown did not implicate one of the 
four accused, even stated distinctly that he was not present at the time of the 
attack and, on being questioned as to their statements before the police, 
they denied having named that accused, whereupon the police officer was 
called as a witness to prove that the witnesses did name the man before him : 
Held, that it is not illegal to examine a police-officer to impeach the credit of a 
prosecution witness who gives evidence in favour of the accused, but that 
that statement cannot be used as a basis for conviction.(3) 


(Hi) If a witness stated to the police that he saw the accused com¬ 
mitting the offence and later on in Court implicated an entirely different 
person “it seems only fair that the Crown should be allowed to the 

Lidence Act. section 155, to disabuse the Jury of the effect made by a 
wilfully false statement.” There is certainly nothing m section 162, Cr 
P C ^to prevent this course being adopted. The object was not thereby 
to' substantiate the offence against the accused, but to clear the doubt as 
to whether or not the prosecution was right in condemning the witness wh 

had turned hostile since his examination by the pobce.(4) 

(iv) Where a witness did not implicate one of the four accused and stat^ 
distinSy that he was not present at the time of the occurrence and den ed 

Ling mentioned his name befo^the Sub-Inspector, whereupon the latt ^ 

(1) Baijnath Mahto v. Emp. (Pat.) 222 I. C. J.^Sm’iSOS). 

373. 47 Cr. L. J. 304. „R«„n887) (4) ijam CAarrira V. 1918 Pat. 

(2) Quein-Emp.y. S.la 95, 45 I. C. 272, 19 Cr. I>. J. 512. 

Queen Emp. v. Madho, 15 A. 2.> 
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was called as a witness in order to prove that the witness did name the 
accused in question : Held, (i) that it is not illegal to examine a police-officer 
for the purpose of impeaching the credit of a witness who gives evidence 
in favour of the accused, but (ii) that the Magistrate cannot use that 
previous statement reproduced by the Sub-Inspector as a basis for his 
conclusions in regard to the appellant’s guilt.(1) 

23. Answer in the negative —{Present view) :—• 

(i) In Emperor v. Narayen, Beaman, J. was of opinion that the proviso 
could never have been intended to allow the prosecution to impeach the 
credit of its own witness for its own purpose, and against the wish of the 
accused, by examining him upon any written statement he may have made 
to the police.(2) 

(ii) Select Committee’s report. —The following is a quotation from 
the Select Committee’s report respecting the amendment of section 162 t— 
“We have discussed the provisions of the proposed new Section 162, at 
length, and considered in detail the opinions received in connection with it. 
We recognise the force of some of the critisms directed againtst the section, 
but we do not think that power should be given to contradict, by means 
of police diaries, a prosecution witness who has turned hostile, and still less 
should power be given in respect of a defence witness. We have, therefore, 
left the clause unaltered.” 

(m) Section 162, Cr. P. C., specifies the solitary poupose for which 
such statements can be used and there it ends. 


C, CAN A DEFENCE WITNESS BE CONTRADICTED BY HIS 

STATEMENT BEFORE POLICE ? 


24. Answer in the affirmative —(Old view ):— 

(i) Held, that the complainant’s Pleader might, in the Court of the 
Dupty Magistrate, cross-examine the del’ence witnesses on the points respec¬ 
ting which they had made statements before the Joint Magistrate as also 
previous statements reduced to writing.(3) 

Note .—Previous statements may include statements made to the police 
and reduced into writing during investigation. 


(ii) A statement, to which Section 162 applies, may be proved to 
contradict a witness called for the defence by the accused that witness having 
been first cross-examined on the point.(4) 


(l) Emperor V. Jegardeo Pande (All.) 25 A. (3) TMitAo-a (Cat) 15 W. R. Cr. 23. 

W. 64, 2 Cr. L. J. 152 (1905). (4) Queen Emp. v. Madho 15 A. 25 (18921 

{'i) Emperor v. Pfarayen 32 B. Ill, F. B., FoUd. in (27 A. 496 (1905). 

« Cr. L. J. 104. 
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25. Defence witness refraining from disclosing to police facts he 
deposes to in Court—value.— ffeZd, that the procedure of reading out a state¬ 
ment at the trial made by a witness for the defence to the police with a 
view to contradict him, is opposed to Section 162, Cr. P. C. A witness for 
the defence may be asked if he made to the police the statement made by 
him in Court with a view' to testing his evidence and, unless a witness 
can explain why he did not state at the first opportunity what he knew of 

the facts, his silence materially decreases the value of the evidence which 
he eventual'y gives.(1) 

26. Answer in the negative.— Present view 

(t) Per Beaman, J. in Emperor v. Naraycn(2) ;—-“Tlie proviso does not 
cover the case of a witness for the defence whose statement may have 
been recorded by a policeman and the prosecution cannot impeach his credit 
by examining him on that written statement.’* 

{ii) There is no provision of law by which the statement of a witness 
made to the police can be used to impeach his credit when he is called for 
the defence.(3) 

{Hi) Select Committee’s report.—“And still less should power (to 
contradict by means of the police diaries) be given in respect of a defence 
witness.” 

(iv) S. 162, Cr. P. C., specifies the sole purpose for which a statement 
to the police is to be used and that is clear enough. 

(v) Questioning the police-officer, as to a statement made by a 
possible defence witness—illegal under S. 162. —In the course^of examination 
of Sub-Inspector of police, he was asked in examination-in-chief whether 
he examined during the investigation any witness on behalf of the 
accused and he said he had examined two witnesses who stated before 
him that they were not present at the oecurance. One of these two persons 
was a witness cited by the defence, and it was obviously in anticipation 
of what that witness might say that the Sub-Inspector was questioned as to 
the statement made by that witness before him. Heldy that this statement 
of the Sub-Inspector is not admissible and is objectionable in more ways 

than one :— 

(i) it is in direct contravention of the provision of S. 162, Cr. P. C., 
wliich says that no statement made by any person to a police-officer shall 
be used for any purpose except the one specified (i.e., for contradicting a 
prosecution witness in the manner prescribed), 

(ii) it is not justified by any other provision of law which should make 
evidence of contradicting possible evidence of a possible witness admissible 

against the accused, 

(1) Hashim AH v. Empmssy 18 P. R. 1900, Cr. (3) Nga Ton v. Emperor, 19 Cr, t.. J., 726 

(2) 32 Bom. Ill (F. B.) 6 Cr. L. J. 1C4. (1918). 
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(iii) the mere fact that one of the persons so accused by the Sub- 

Inspector was cited by the defence did not justify the prosecution in 

getting out a statement made by him in anticipation of what he might 
say, and 

(iv) this statement by the Sub-Inspector must have apparently pre¬ 
judiced the case in his defence and left an impression in the mind of the 
Jury that the accused produced before the Sub-Inspector a witness who 
denied all knowledge of the occurrence.(1) 

27, Witness not called by prosecution but by Court at the suggestion 
of defence—his statement before police inadmissible.—Where a.witness, not 
produced by the prosecution, was summoned by the Court at the suggestion 
of the counsel for the delcnce and the latter relied, as supporting the 

defence version, on the stnlcment made by the witness to the police during 
the investigation : 

that the proviso lo S. ir.2 Cr. P. C., permits the use. for certain 
purposes, of statements ni«fle to ttie police by persons who are called as 
'iDitncssesfor the prosectition and by none others and that, therefore, the 
statement of the witness above referred to was inadmissible under S. 162, Cr. 

P. C.(2) 


D. KVIDENTIARY VAt.UE OF THE TESTIMONY OF AN 

HOSTILE WITNESS. 

28. Witness ought not to be believed. —7/t/d that the proper in¬ 
ference to be drawn from contradiction going to the whole texture of the 
story is not that the witness is hostile to this side or to that side, but that 
the witness is one who ought not to be believed unless supported by other 
satisfactory cvidence.(3) 


2^. Rule Out his evidence altogether.— 

In Empetor v. Sntyicndra, their Lordships observed : « The fact 

remains, however, that the witness was cross-examined by the prosecution 
and the question is whether ^hole of his evidence must be rejected or the 

Court can believe it in part and disbelieve it in part. In the case 
of Faulkner v. defendant’s counsel asked for permission 

to question his o' -n wness the statement which he had made to 

defendant’s beoauej^t /as more favourable to the defendant than 

he version ^ n m Court, and l^rd Campbell, C. J., in allowing the question 

^ ^ not merely to get rid of a part of his testimonv 


T Emp ko^X.) 92 

7. C. 1a, J 222 (10261 ^ < 

.yAa/f V. Emp. A. / R. 1907 
I^lu I- C. 444 , 28 Cr. L /. 828. 


Iti 254 ). 
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That is the principle to be applied to the evidence of a witness who has 
been cross-examined by the party which called him. The result is that 
the evidence of the witness in question must be excluded altogether.”(1) 

30 Result is to discredit the witness altogether, not to get rid of a 

oart of'his testimony.-When a witness, who has been called by the pro¬ 
secution, is permitted to be cross-examined on behalf of the prosecution 
under the provisions of S. 154 of the Evidence Act, the result of that course 
bcine permitted is to discredit that witness altogether and not merely o 
get fid of a part of his testimony. [Lord Campbell, C. J’s dictum m Faulkner 
I Brine, quoted in the above case. This has also been held in a good number 
of case. 1 this country amongst which reference may be made to two^n«. 
(,•) Luchiram v. Radha Charan,[-2) and (ii) Emperor v. Satyendra Kumar.(Z) ( ) 

31. Effect of cross-examining a witness is to discredit him altogether, 
u ixT w;fnp<;s for the prosecution was treated as hostile and 

Where the ^ prosecution : Aelii (i) that the effect of discrediting a 

cross-exammed y h p discredit him as regards the whole ; 

" ."rthatTt ^afthe duty of the Judge to have directed the Jury that there 
“, lT.vTd».e Ih.. .L or no. 

„o„..o wl.n... 

,nd potiions rejected a. tj,ey considered hostile only on certain 

discredit the ..a.emen.. d.clarinB 

yotnu. on. 1. rra. “;";Thc evidence of the witness in ,o,o. 

a witness .• hostde ,he prosecution wished to rely (on 

ihf aSoX” oTjrd C.n.ph.110 dietnn, accepted in rhcyWdin.' e-e noted 

“ ‘Xt ,.r... ooeervln. that the view -- -p« 

even in England t .id. Bradley v. ’XXed ■■ • neoo^^ "d*' 

evidence of a hostile ^ j is ornbnibns, and that if that 

“rrrfnXrx/L r... X 

r »t;d;:o:rdir.r.::r,t:r^n. ct..ch 

■witness.(7) _WJiie?n a witness 

33 ; HostUe witness not to be wh41y ^ disca-rded, but 

has been declared hostile, his evi j certain awlmiB- 

the party calling him can in cross-exa^nat^ehci^ 


(1) En,per,T T. Saty»f>dr<i Kumnr A. R-. 

49 c® 9a" 66 ?: c^i 34 6. L i. m, 

A. I. R. 1922 Cal. 267. 


(5) Arikiul ^'■«Vu^?£a®ao‘cr 
■io 9 ft Pal ftOO 114. I. C. 793, au 3, ^ 

34«. R 928. and Halsbury!^.^. 
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sions which can be relied upon {Jehangir, 28 Cr. L. J. 1012 followed).(1) 

34. Hostile witness—treatment of his evidence.— 

(t) the evidence of a witness termed as “hostile” is not to be rejected 
in whole or in part. 

(ti) It is not to be rejected so far as it is in favour of the party calling 
him nor to be rejected so far as it is. in favour of the opposite party. 

{Hi) The whole of the evidence, so far as it affects both parties, favour¬ 
ably or unfavourably, must go to the J ury for whatever it is worth. 

(id) The previous statement, unless made before the Committing 
Magistrate and transferred under Sec. 288 Cr. P. C., must not be treated as 
being any evidence {i.e. substantive evidence) against the prisoner of the 
facts alleged therein.(2) 

35. Either side can make use of the parts favourable to it.—(1) 
Either side may rely upon the evidence of a witness who is cross-examined 
by the party calling him. and the whole of his evidence, so far as it effects 
both parties, favourably or unfavourably, must go to the Jury for whatever 
it is worth.(3) 

(2) It is evidence in the ease in the same manner and to the same 
extent as that of any other witness whether called by the prosecution or 
the defence.(4) 

36. Evidence of an hostile witness. The evidence of a witness who 
is cross-examined by the party calling him is still evidence and can be relied 
upon by either party, the credibility of the facts depose<l to being a matter 
for the Jury.(5) 


E. A FEW HINTS ABOUT EXAMINATION OF WITNESSES 

IN GENERAL 


37. Principle of cross-examination—get out the truth, not to browbeat 
the witness performing a public duly. —It is the duty of the Judge to con¬ 
trol the cross-examination, so as to prevent any gross abuse, and to protect 
the witness from being unfairly dealt with. The authoritj'’ given by section 
152, I. E. A. (Court may forbid questions intended to insult or annoy or those 
needlessly offensive in form) ought to be exercised whenever the occasion 
arises, nor ought a counsel to be allowed to terrify or brow-beat a witness by 
vociferations or gratuitous suggestions of falsehood, calculated rather to 

crush a weak man or to enrage an irascible one than to elicit the truth. A 

witness giving evidence is prima facie performing a public duly. The degree 
to which he may properly be pressed depends on circumstances, but it is 


(1) Sohrai Sao v. Emp,, 9 P. 474, A. I. R. 
1930 Pat. 5i47, 124 I. C. 836, 31 Cr. L. J, 721 
at p. 725. 

(2) Pffula Kumar Sarkar v, Emp.^ 58 C. 
1404, A. I. R. 1931 Cal. 401, 131 I. C. 575, 
32 Cr. L. J. 708 at 775. 


(3) Emperor v. Haradhan, A. I. R. 1933 Pat 
5i7. 146 I.C. 993 (2), 35 Cr. L. J. 240 at 246. 

(4) Dedharx Koeri v. Emp., A. I. R. 1937 
Pat. 34. 166 I. C. 726, 38 Cr. L. J, 271. 

(3) NebVx Mandal v. Ernp., 19 P. 369. A.I R 
1940 Pat. 289, 190 I. C, 457, 41 Cr. L. J. 910. 
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subject to the general principle that the purpose in view is to gtt out the 
truth, not to force on the witness to make admissions that confuse him or 
distort the truth.{l) 

38. Witnesses should feel free in the box.—Magistrates should not 
make disparaging remarks on witnesses ; and it would be dangerous to the 
administration of justice if the latter were restrained from stating their real 
opinions for fear of displeasing the Court. Great caution should be taken to 
avoid producing such an unfortunate result.{2) 

39, Duty of Judge to elucidate points left in obscurity by either 
party .—Heldy that a Judge in a criminal trial is not merely a disinterested 
auditor of the contest between the prosecution and tlie defence, but it is his 
duty to elucidate points left in obscurit 3 ^ by cither side, intentionally, or 
unintentionally ; to come to a clear understanding as to what occurred ; and 
to remove all obscurity as far as possible,(3) 


40. Right of witness to qualify or correct his statements.—A witness 
should be allowed in cross-examination to qualify or correct any statements 
he has made in his examination-in-chief ; otherwise, if he is prevented from 
doing so on pain of being convicted of perjury out of his own mouth, the 
result will be that the object of cross-examination will be defeated,(4) 


41. Stop witness directly he commences to give inadmissible evi¬ 
dence.—The Court should stop the witness the moment he commences giving 


inadmissible evidence, (e, g., hearsay).(5) 


42. Deposition read by the witness himself as good as one read 
over to him—S. 360, Cr. P. C.—Where it was urged that as the Deputy 
Magistrate who appeared to prove the confession of an accused person read 
his deposition himself and did not have it read over to him in the hearing of 
the accused, and that section 360 had been violated : Held that the deposition 
was legal evidence (at least so far as the Patna High Court was coneerned).(6) 


43. Witness not to be discredited because disbelieved in another 
case—S. 155 inapplicable.—Where a Court rejected the evidence of a witness 
on the ground that his evidence was not accepted in another case (a copy of 
judgment in that case being put in) : held that the question whether a witness 
is entitled to credit or not must be decided by a Court on the evidence before 
it and not on what another Court thought of the witness in another case, and 
that the judgment of the said Court could not be put in to impeach the credit 
of the witness in question under S. 155 of the Evidence Act.(7) __ 


25. 


(5) Queen v. Pittumbury (Cal.) 7 W. R. Cr. 


(1) Queen Emp. V. Sayed Surf-ud-din (Bora.; 

Rat. Un. Cr. »44, 87 Cr. Rg. of 1887. — ^ . n asi 

III 232. Ta S8*. 2 r b. i.’ 
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F. A FEW HINTS ABOUT DEFENCE WITNESSES. 


44. Examination of defence witness before prosecution witness—irre¬ 
gular.— A Sessions Judge commits an irregularity in commencing to examine 
the witnesses for the defence before he heard all the evidence for the prosecu¬ 
tion. If, however, the accused is not prejudiced thereby, the conviction will 
not be set aside.(1) 

45. Examining prosecution witness after defence—irregular. —It is 
irregular to allow' a witness to be examined on behalf of the prosecution, after 
the prisoner has made his defence, when the witness is one to contradict any 
case set up by the prisoner.(2) 

46. Accused having full notice of additional evidence—irregularity 
cured. —To allow a witness to be examined on behalf of the prosecution after 
the prisoner has made his defence, the witness being meant to contradict the 
case set up by the prisoner, is a grave irregularity which would ordinarily be a 
good ground foi vitiating the trial. But, where the prisoner had full notice 
of the evidence to be given by the witness and made his defence in allusion to 
such evidence, the irregularity was covered by section 439 (now ection 537) 
of the Cr. P. C. as it could not have occasioned a failure of justice.(3) 


47. Cross-examination of defence witnesses cannot be reserved.—^ 
Where the Magistrate allowed the cross-examination of certain witnesses ' for 
the defence to be deferred until after the examination-in-chief of the other 
witnesses, and the defence counsel contended that the course adopted was 
calculated to prejudice the accused : Held, that the reasons for the contention 
were not very strong but not altogether groundless. In matters connected 
with the defence, the ordinary practice should never be departed from, if suet) 
departure can, in any possible way, prejudice the defence and if the accused 
objects to it. The cross-examination of witnesses for the prosecution may 
be deferred, but not that of witnesses for the defence.(4) 

48. Right of accused to cross-examine co-accused’s defence witnesses._ 

An accused person must be allowed to cross-examine witnesses called by a 
co-accused for his defence, if the case of the latter is adverse to that of 
the former.(o) 

49. Right to cross-examine witness called by Court. —There is nothing 
in S. 165, I. E. A., debarring or disqualifying a party to a proceeding from 
cross-examining any witness called by the Court. All that the Section says is 
that a party to a proceeding should not be allowed to cross-examine a witness 
upon an answer given by him to a question put by the Court without the 
permission of the Court.(6) 


(1) Id the matter of 'TutibuUah, (Cal). 4 
C. L. R. 838. 

(2) Quetn v. Chotey Lai, (AU.) 3 N. W. P. 
271. 

(3) Queen v. Sham Kiskore Holdar, (Cal.) 13 
W. R. Cr. 36. 


(4) Po Wa V. Emperor, (Bur. 3 L. B. R 
100, 11 Bur. L. R. 203, 3 Cr. L. J. 23 (10061* 
(5> Ram Ckand Chatterjee v. Hanif Sheikh, 2l 


(6) Gopal Lai Seel v. Manik Lai Seel 84 C. 
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50. Defence witness given up, examined by Court—accused could • 
cross-examine.—Where a witness called by the accused was given up b^ him, 
but the Court itself thought fit to examine him considering it was necessary for 
tile proper decision of the case : Held, that the witness was not a defence 
witness and the accused could cross-examine him^ (Case remanded to be 
resumed from that point.(1) 

51. Accused not asked whether he had any witnesses to call. —When 
an. accused person was not asked whether he had any witnesses to call (in 
defence) although he was tried together with the other accused who had been 
so asked, the High Court quashed the sentence passed against the former.(2) 


52. Presumptions re non-production of evidence.—The Court may 
draw an inference adverse to the prosecution withholding available evidence.(3) 
There is no corresponding inference unfavourable to the accused if he does 
not offer evidence in his defence.(4) But where the accused could negative 
the charge against him by producing evidence which, however, he did not, the 
presumption is against him.(.5) 

53. Defence witnesses in Sessions case—stage to ascertain from 
accused.—S. 372, Cr. P. C., (old Code) directed that at the close of the case 
for the prosecution, the accused shall be called upon to enter upon his defence 
and to produce his evidence, and that it was at that point that the duty of 
the Court of Session to ascertain the names of witnesses whom the prisoner 
desired to examine, began.(6) [Now mark the procedure noted below]. 

54. Procedure regarding the defence witnesses in Sessions Court. 
The procedure about the citation and production of defence witnesses is now 
well defined in the Code of Criminal Procedure thus :— 


(i) After the charge has been framed by the Committing Magistrate, 
the accused shall be required at once to give in, orally or in writing, a list of 
the persons whom he wishes to be summoned to give evidence on his trial (in 

the Sessions Court).— ~S. 271, cl. (7), Cr. P. C. 

\ii) The Magistrate may, in his discretion, allow the accused to give m 
any further list of witnesses at a subsequent time (?. e., before the trial and 

in time for service).— Ibid CL (2). 

{Hi) Whenever a charge is altered or added to by the Court, after the 
commencement of the trial, the prosecution and the accused shall be allowed 
to call any further witness whom the Court may think fit to be maten 

S. 231, Cr. P. C. 

(w) At the Sessions trial, the accused shall be allowed to examine any 

witness not previously named by him, if such witness is in attenda nce ; but he 


(1) Mohendro Xath v. Emp. 29 C. 387 0^02) 

(2) Bhugwan v. Dayal Cope (Cal.) 10 W. K. 

Cr. 7. 

(3) Kibaran Chandra, II C. W. N. 108o 
(1907). 


(4) In re Dhurtno, 8 C. l21, and Hurry Churn, 

10 C. 140. „ ., 

(5) Amir Alt and Woodroffe's Evidence. 

(6) Queen v. Mookun, (Cal) 12 W. R. 

22 . 
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shall not, except as provided in Ss. 211 and 231 (u iii, above) be entitled of 
right to have any witness summoned, other than the witnesses named in the 
list delivered to the Committing Magistrate. S, 291, Cr. P. C, 

55. Summoning defence witnesses—(t) The Judge or Magistrate has 
inherent power to summon witnesses other than those cited(l). (ti) He cannot 
refuse an application, because a large number of witnesses has been called,(2) 
(Hi) It is not for him to decide the amount of evidenfee necessary(3). (iV) Con- 
vietion withou,t summoning defence is bad.(4) 


56. Court's duty to take evidence of defence witnesses.-—Where^ 
summonses had been issued for securing the attendance of certain witnesses 
for the defence belonging to Nabha State, but the Court proceeded to deliver 
the judgment without waiting for them, the record being silent as to what 
happened with the summonses : held that every reasonable attempt should be 
made to secure tlie attendance of witnesses cited by the accused and. if that 
be not feasible, their evidence should be taken on commission. (Magistrate 

directed to certify the additional evidence to the High Court and, if not 
possible to get it, to report),(5) 


57. Refusal of Magistrate to summon defence witnesses in Commit- 
ment Inquiry, for reasons recorded—not illegal.—Where the Magistrate 
refused to summon defenee witnesses, for two reasons, viz., (i) that there was 
a prima facie case for commitment of the accused for trial in the Court of 
Session and (it) that the summoning of the witnesses for the defence would' 
cause inordinate delay in a case which had long been pending : 

Held (i) that the Magistrate is bound under S. 208 (3), Cr. P. C to 
issue process to compel the attendance of any witness unless “ for reasons to 
be recorded he deems it unnecessary to do so; » (n) that he is also bound 
examine the witnesses produced by the accused just after the close of the 
case for the prosecution under clause (1) of S. 208 ; (m) that in this case the 
Magistrate did record reasons for holding it unnecessary to summon the 
defence witnesses, (it is immaterial whether those reasons would have appealed' 
to another person or not) and so complied with the provisions of S. 208 cl (3)-. 
and(n;)tha: a commitment would not be quashed under S. 215 Cr P^ 


«. « 


(1) In re Raja of Kantit, 8 A. 668. Aor* ^ --— 

<2) In re Hurtndro Narain, 11 C. 762. 799 ^le^Cr ‘ T ^ 

(3) Brojindra Lai v. Emp. 7 C. W. JV. JSS 

(4) 12 iV. R. 22(C&\.) R Emperor 6 P. 320, A. JL 

<6) Htra Singh v. Emp. 99 I. C. 590, 28 Cr 709 b. J- 

J. 167 (1927), 27 P. L. R. 501. 



CHAPTER IX. 

GRANT OF COPIES OF WITNESSES’ STATEMENTS. 

4 

Introductory.—(1) The accused at an enquiry or trial is entitled, as of 
right, to get copies of the statements made by prosecution witnesses to the 
Police and reduced into writing under section 162, of the Criminal Procedure 
Code, provided that : 

(а) a request is made by the accused at the time the witness concerned 
is called to give evidence, 

(б) the Court has, before directing the supply of the copy, referred to 
police papers (probably to discover whether there is a statement and in fact 
one recorded under section 162, Cr. P. C.), 

(c) it has already been proved or is capable of being duly proved, before 
the prosecution is closed, and 

(d) the Court has examined the said statement and noticed if any part 
thereof is to be excluded from the copy to be furnished to the accused. 

Explanation. — (a) No part of any such statement shall be excluded 
from the copy, unless : 

(i) it is not relevant to the subject matter of the enquiry or trial, or 
♦ 

(it) its disclosure to the accused is not essential in the interest of 
justice, or 

(rti) its disclosure is inexpedient in the public interests. 


(6) The Court shall record such opinion but not the reasons therefor. 

(2) The accused is also entitled to a copy of any statement or entry or 
part of a statement or entry incorporated or contained in the police-diary 
kept under clause (1) of section 17 » of the Criminal Procedure Code : provided 
it is a statement or entry or a part thereof—- 

(a) whereby the Court has contradicted the police-officer who made it, 
(under section 145, I. E. A.) or 

(5) wherefrom the police-officer has refreshed his memory (under section 
161, I. E. A.) 

in accordance with the provisions of clause (2) of the said Section of the 
said Code. 


Relevant provisions of law. 

(v) S. 162, Cr. P, C.—(7) Contradiction in cross-examination .—“ Provided 
''' witness is called for the prosecution in such enquiry or trial 

whoB-^ statement has been reduced into writing as aforesaid, the Cour tshall, 
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on the request of the accused, refer to such writing and direct that the accused 
be furnished with a copy tliereof, in order that any part of such statement, if 
duly proved, may be used to contradict sucli witness in tlie manner provided 
by section 145 of the Indian Evidence Act. 

{2) Explanalioii in re-examinalion .—“ When any part of such statement 
IS soused, any part thereof may also be used in the rc-examination of such, 
witness, but for the purj)ose only of explaining any matter referred to in his 
cross-examination. 


(ti) Exclusion of parts of sfatements. —** Provided further, that if the 
Court is of opinion that any part of any such statement is not relevant to the 
subject-matter of the enquiry or trial, or that its disclosure to the accused is 
not essential in the interests of justice and is inexpedient in tlie public in¬ 
terests, it shall record such opinion (but not the reasons therefor) and sliall 
e.s.eludc such part from the copy of the statement furnished to the accused.** 

(//) Section 172, Cr. P. C.—“ ^ they (police-diaries) 

are used by the poHcc-ofTicer who made them to refresh his memory or if 
Court used them tor the purpose of eonLradicting such police-ollicer, the pro¬ 
visions of the Indian Evidence Act, 1872 , Ss. 161 . 11.^, as t!ie case may be, 
shall apply.” 


Notes and Comments. 

A. GEN ERA L ASP KCTS. 

Value and worth of such statements—any guarantee of their cor- 
* ** statements.’* said Knox, J, “arc recorded by police- 

oihcers in the most haphazard manner. OfTicers conducting investigations 
not unnaturally record wiiat seems in their opinion material to the case at that 
stage and omit many inalters, equally material, wliich may be of supreme 
’mportance, as the case develops. Besitles tliat, in most cases, they are not 
experts of what is and what is not ‘ evidence.’ 

liiese statements are recorded often hurriedly in the midst of a crowd 
and confusion, subject to frequent interruption and suggestions from by¬ 
standers. Over and above all, they cannot be, in any sense, termed deposi- 
lons, for they are not prepared in the way of depositions ; they are not read 
to, nor are they signed by, the deponents. Tliere is no guarantee that 
u;> do not contain much more or much less than wlmt the witness has 

2. Copies not to be paraded as correct representaiions of real state¬ 
ments—After quoting tlie passage reproduced in the aliove case, bir John 
I'alge observed :— 

“ And yet It is of such statements, reduced into writing under such 
■ircumstances, that it is contended that the accused and liis agent shoul.j' 

(I; Qjifen Emp. v. Nasir-ud-din, IG 2('T (180-1). 
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have inspection and should have copies. One can easily understand how such 
copies would be paraded before a Jury as having been furnished by the pro¬ 
secution as correct representations of what witnesses said to the police-officer 
and what might be the effect thereof on the Jury.”(l) 

3. Statements of witnesses to police—grant of copies to accused._ 

The granting of copies to the accused of statements, made by witnesses before 
the Police, is a matter in the discretion ot the Magistrate.(2) 

4. Reasons for refusing to grant copies.—If a Magistrate refuses to 
furnish the accused with copies of statements made by them to the Police, it 
is not necessary for him to say in so many words that he does not think it 
expedient in the interests of justice to grant the copies to the accused.(3) 



several and strict limitations.(4) 

6. Two circumstances must co-exist before an accused is entitled to 

a copy.—Prr Maepherson, J.—There is no real obscurity in the proviso to 
flection 162 (1), so far as the grant pf a copy is concerned. Two points in 
particular stand out and strict adherence to them, which unfortunately is 
pare, will obviate much confusion :— 

(1) The witness is called for the prosecution. —In the first place, the 
question of furnishing to the accused a copy of the statement of a witness, 
recorded by the Police in the course of investigation into an offence, does not 
ATiSG urxtW tha witness is called for the prosecution at the enquiry or trial for 
that offence. 

(2) The statement does constitute a contradiction. —Secondly, the Court 

is not competent to direct that the accused be furnished with a copy of such 

% 

statement unless it contains something which constitutes a contradiction to a 
statement made by the witness at such inquiry or trial. 

These two circumstances must co-exist before an accused is entitled, 
under the proviso to section 162 (1), to such a copy.(5) 

7. Effect of amendment in section 162 :—(1) Discretion gone— 
furnishing of copy obligatory. —In the amended section 162, Cr. P. C., there 
is a departure from the procedure laid down in the former section. Accord¬ 
ing to that (old) section, it was obligatory on the Judge, at the request of the 
accused, to refer to the writing made under section 162, but it gave the Judge 
a discretion to decide whether a copy should be given to the accused. The 
effect of the amendment is to annul the Judge's discretion and to make it 
obligatory on him to give the accused copies of the statements subject only to 

(1) Qn$en Etnp. v. Mannuy 10 A. 800, F.B. 182 , 23 I. C. 49T, 15 Cr. L. J. 280 (1914). 

(1807). Bmdri Chaadhry v. Emp. A. I. R. 1928 

(2) Queen-Emp. V. Shidlingappa, (Bom.) Pat. 20, 02 I. C. 874, 27 Cr. L. J. 862. 

Rat. Un. Cr. C. 8T4, Cr. Rg. 51 of 1806. Cr. (5) Saadat Mian v. Emp. 6 P. 329, A.I.R. 
S. Row» 8 Dig. Vol. I. col. 1824. 1927 Pat, 243, 108 I. C. 697, 28 Cr. L. J. 709 

(3) Id re Thirmtngala Mudali 26 M. L. J. at 714. 
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the exclusion of irrelevant matters vyhich the public interest requires should 
Qot be disclosed.(l) 

8. Absolute right to obtain copies of statements.—The accused has 
an absolute right to obtain copies of statements, made by witnesses during 
the course of Police investigation. It is immaterial whether the statement 
is recorded in the actual words of the witness, and it is surTicicnt if it is written 
in the diary merely in the form of a memorandum.(2) 

9. Approver’s statement to police before tender of pardon—applica¬ 
tion of S. 162 thereto.—Section 162, Cr. P. C., applies to statements made by 
an approver to the police before he was tendered pardon, but even if it does 
not, such a statement could be used to corroborate or contradict the approver 
as a previous statement of a witness under the ordinary provisions of the 
Evidence Act (i. e, S. 155). Counsel for Crown relied on S. 172, Cr. P. C., as 
barring this statement, but held that S. 172, Cr. P. C., applies in no way to 
* statements * of persons and certainly does not override the provisions of the 
Evidence Act. [Ordered^ accordingly, that counsel for defence should be furnish¬ 
ed with a copy of the statement and any contradictions between that state¬ 
ment and that made in Court should he taken as loft unexplained by the 
approver].(3) 


Note. It is thus clear that a person who appears as an approver stands 
exactly on the same footing as any other ** witness called by the prosecution.” 
It makps no difference whether, at the time the statement was made to the 
Police, that person was being treated as an accused person or as u witness. 
The point is : whether the person in question is a ‘‘ witness called by the 
prosecution ” to appear in Court as such. An a[>prover is such a witness and 
S. 162 applies in all its force to the supply of a copy of his statement made to 
the Police for the purposes of contradiction. It follows, accordingly, that the 
prosecution is precluded, exactly as in other cases, from using that statement 
for the purpose of corroboration. Of course a statement recorded, after the 
tender of pardon under S. 161 stands on i different footing. 

10. Copy of approver’s statement —When a person made a statement 
during investigation as an accused, but appeared later as an approver, under 
section 337, Cr. P. C., against the other accused, the latter are entitled under 
section 162 to copies of statements made by him earlier. It makes no 
difference that that “ witness ” was at one time an ‘‘ accused.”(4) 

11. Copies of statements in security proceedings.—^It is doubtful 
whether section 162 applies to proceedings under Chapter VIII, Cr. P. C., but 

nevertheless, there being previous statements of the prosecution witnesses, 
the accused was entitled, under section 115 Evidence Act, to cross examine 


(1) Madari Sikdar v. Emp. 51 C. 307, A.I.R. 
1027 Cnl. 574, 102 I. C. 530, 28 Cr. L. J. 582. 

(2) Emperor V. Ajit Kumar Ghosh. A. I. R. 
1945 Cal. 159, 220 I. C. 237, 40 Cr. L. J. 092 
ut 609. 


(3) Hazara Singh v. Emp. A, I. R. 1928 
I.uh. 237. 108 I. C. 107, 20 Cr. L. J. 348. 

(4* Manmohan Rai v. Emp. 9 Pat. 577 
A. I. R. 1930 Pat. 510, 120 1. C. 851. 31 Cr’ 
C. J.1123. 
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them thereon. Therefore, non-supply of copies was an irregularity which had 
prejudiced the accused.(1) 


R. STATEMENTS NOT IN FULL—STILL COPIES TO BE FURNISHED. 

12. Brief note not desirable.—It is very undesirable for police-officers 
to record statements in a form like this : “ A supported B, or A corroborated 
B ” without clear indication of the substance of the statement of A which the 
recording officer regards as supporting or corroborating. It is xinfair to the 
accused, to the witnesses, to the lawyers, and to judicial officers, to make 
records of statements which are ambiguous and frequently misleading.(*2) 

13. Compressed memoranda.—(1) When copies of statements were 
not granted on the ground that Police had not recorded the statement of 
witnesses in full but had only made a memorandum of them : Held that the 
Court acted illegally in not following a mandatory provision of the statute, and 
that was sufficient to vitiate the proceedings.(3) 


(2) What is safeguarded by the provisions of section 172 are the activi¬ 
ties and conduct of the investigating officer, the sources of his information 
and his ow'n enquiries and observations. That section in no wise prevents 
copies of statements of the witnesses being given whether iti ewtenso or in the 
form of compressed memoranda.(4) 


14. Court’s discretion limited.—The Court has no discretion to* refuse 
copy of a witness’s statement to the Police, except under proviso (2) to 
section 1G2. This is the case whether the statements .are in extenso or in the 
form of a compressed memoranda, whether in llie third person or in the first 
person, whether in actual words of the witness or not, provided they can be 
utilised for contradiction under section 145, E. A.(5) 


15. Gist of statement.—When the police-officer has not recorded the 
statement of a witness in full, but has merely noted the gist of what was 
stated to him, the value i)f such a note, for the purpose of contradicting 
testimony given on oath at a subsequent trial, varies with the nature of the 
testimony and of the officer’s note. It follows that omissions^from that brief 

note are of practically no value.(6) 


16. Rough memoranda or notes.—Whatever the method of recording 
may be, even in the shape of rough memoranda or notes, the accused is un-. 
questionably entitled to copies thereof. If the notes are in existence they 


(Ti Einberor v. Rasul Bux, A. I. R. liJ42 Sind 
22 205 I C. :i09. 44 Cr. L. J- 307 at 372. 

(2) Emperor v. Ram Sawan Mistri^ 

.. I. U. 1945 Pat. 109, 218 I. C. 4Ga, 40 Cr. 

(3) Emperor v. Dansidkar, 53 A. 

Oai All. 202, 3 30 I. C. 025, 32 Cr. L. J. aO-. 


(4) Hamid Khan v. Emp. A. I. R. 1033 Nag 
4, 140 I. C. 825, 84 Cr. L. J. 127. 

(5) Emperor v. Harit A. I, R. 1935 Sind 145, 
28 S. I.. R. 394, 157 I. C. 097, 36 Cr. C. J. 
1161. 

(6) Emperor v. Pfajib‘ud-din A. 1. R. 1933 
Pat. 589, 147 I. C. 142, 35 Cr. L. J. 379. 
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must be traceable, at any rate, some serious effort should be made to find them 
and satisfactory reasons given for their non-recovery.(l) 

C. JOINT STATEMENTS—now TO BE DEAET WITH ? 

17. No statement, but note “ A supports S’* —refusal to grant copy 
not justified. —Where the statement of a witness S was recorded by tlie Police 
in full while, as regards the other witness A. there was only a note that he 
supported S—(S had not mentioned the name of one of the accused) 
—but the Magistrate refused to grant the coj)y asked for on the ground, ex¬ 
pressed at one place, that there was no contradiction and, at another, that it 

could help the accused only if A’s statement was to be deemed to be the same 
as that of S : 

Held {i) that the provisions of S. 162 are imperative, (it) that a refusal 
to grant copies can only be made if the requirements of the second 
proviso to that section are satisfied (r/s.. any part not relevant to the subject 
matter or the disclosure whereof is not expedient and so forth, may be exclud¬ 
ed for reasons to be recorded), and (//?) that as the only reason liere for the 
i*cfusal was either tliat tlie copies miglit help tlie defence or that there was 

no possible contradic tion, the Magistrate’s order of refusal was not. justified. 
[Order set aside].(2) 


Note,—In this connection it may be submitted further that if no stat«- 
ment in the proper sense of the word has been recorded, and the one 
recorded is only another’s statement, then section 145 of the 

Evidence Act cannot apply. Tor the simple reason that there is no statement 

of the witness himself to which Iiis attention can be drawn for the purposes of 
contradiction. Section 145 cannot he supposed to contemplate anythinnr like 
a “statement by implication.” It is to be definitely the statement of the 
witness himself. Nor can the details of the statement, as per another witness’s 
statement which the former is said to support, be ascertained from the inves¬ 
tigating officer, for that would be oral testimony of a witness’s statement 
made to the Police which is now excluded by S. 102, Cr. P. C. q'here is 

certainly no harm in granting the accused a copy of that “supporting line” 

[taced haijan) but the same would not Imve, it is obvious, tlie least appreciable 

value for the purpose of contradiction should the witness choose to diso^vu 

the detailed statement made by another. 


18. No separate record of statement.-Where it was found timt what 

was recorded was a joint statement by tlie prosecution witnesses and other 

persons and no separate record liad been made of wliat was souaht to l>e 
contradicted: as follows :— ^ 


(t) tire Court should not allow the defence to use the statement, as such 
a joint statement does not come within tiie ambit of .Section l(i2.(.S) 


(1) Vishwanalh PandurauQ -v. Etnb. A. I R 
1930 Na«. 2 10, 170 I. C. G38, 38 Cr. la. J. 037 .' 

(2) Chedi Prasad Singh v. Emperor A. I. R. 


1027 rat. 325, 102 I. C 


(3) (Ba,Ha-sVnih%rkZ\ n' t 
437, ,22 I.C. 40,! 3t cttA'. 
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(^^) If the joint statement means that more than one statement is 

contained in it, or that a number of statements have been recorded seriatim, 

then the defence may be allowed to see and use the statement of the parti¬ 
cular witness. 

(iii) If, however, the stories told by a number of witnesses have been 
boiled down by the police-officer into a statement of his own, then the defence 
should not be allowed to use such a statement.(1) 

19. Joint statements—cannot be legally used.—The joint statements 

of 2 or 3 persons in police-diary cannot be legally used as statements of any 

prwticular prosecution witness for the purpose of contradicting him, for the 
^knple reason that it is not known how much of any particular joint statement 
was the individual statement of any particular witness and how much 
was not.{2) 

D. STACK AT WHICH COPIES TO BE GRANTED. 

20. Oral request for copies is sufficient.—A request for copies must 
be entertained even if it is oral. The law does not prescribe that there should 

be a written application. It is not a matter depending on the Alagistrate's 
volition or good-will.(3) 

21. Apply for the particular statement when a particular witness is in 
the box (indiscriminate application for ‘‘all police papers*^—not entertain- 
eblc).— Held, that under S. 162, Cr. P. C., it is left discretionary with the 
presiding Magistrate to direct copies of statements of witnesses recorded by 
the Police to be furnished to the accused, and the-circuinstances in which such 
a direction may be given are indicated in the Section. A refusal to grant an 
indiscriminate application ‘Tor all police-papers’* is neither illegal nor un¬ 
reasonable. 

If, however, as each witness is called for the prosecution, the defence 
requests the Court to refer to the recorded statements of that witness, the 
Court is bound to refer to such writing and cannot legally refuse to do so. 

If the Magistrate then finds that discrepancies exist, he cannot, in the 
exercise of a sound discretion, refuse to order a copy of the statement to be 
given to the defence, provided that it contains no matter which does not 
bear upon the case or which it would be impolitic in the interests of justice 
for the Police to be compelled to disclose.(4) 

Note, —Convert the “discretion” above-mentioned into an “obligation” 
and the ruling would fit in with the present law. 

22. When the v( itness concerned is called—strict adherence to pro¬ 
cedure essential.—The proper procedure for the accused, at the time the 

(1) Emperor v. Karimuddin Sheikh, A. I. R. (3) Ghassoo v. Emp, 123 I. C. 685, 81 Cr. L. 

1932 Cal. 875, 130 I. C. 245. 33 Cr. L. J. 725. J. 555. ^ . 

(2) Emperor v. Salik, A. I. R. 1937 Oudh (4) Sadhu v. Rama, (Smd) Cr. - 

^1, 160 I. C. 2.'>0, 88 Cr. L. J. 165. of 6th March 1902. [Sind Cr. Dig. <o\ 200.J 
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witness whose statement has been recorded under S. 162, Cr. P. C. appears 
before the Court, is to ask the Court to refer to such writing and, “ if neces¬ 
sary,” furnish the accused with a copy thereof. This is a practice not difficult 
to carry out ; it only requires a little adjustment of the time of the Court in 
cases where the diaries do not happen to be in Court or require translation. 
A strict adherence to the procedure laid down in the Code is of the greatest 
benefit to all parties concerned and is the only way of avoiding friction. The 
result would be that statements really necessary for the accused’s defence 

would rarely be kept out of the record and no question of prejudice would 
arise subsequently.(l) 


Delete the words ‘ if necessary ’ where they occur above and the 
rest is the law of the day. 


23. Belated application—witness not contradicted when he appeared 
—recall of witness and grant of copy exceptional.—Where the Court was not 
moved under S. 162 when the first prosecution witness (whom it was subsequ¬ 
ently desired by the defence to test by reference to his statement recorded in 
the diaries) appeared in the box, but, after the prosecution witnesses had 
all been examined, the defence moved the Court to examine the Sub-Inspector 
as a Court witness, which was refused, whereupon the defence applied to the 
Court to summon the Sub-Inspector with his diary as a witness for the 
defence, (but that too was rejected) : 


Held that the diary could not be used for the purpose of proving state¬ 
ments made by witnesses to the Sub-Inspector under S. 161 nor witnesses 

recalled. Of course, even at that late stage of the case, if the Magistrate on 
perusing the diaries, found that it was expedient in the interests of justice *o 

make use of such statements to impeach the credit of witnesses, he could no 

ou t have directed the recall of such rcitnesses, furnished the accused with 
coptes of the statements and permitted further cross-examination, but this 

would be a practice and highly inconvenient and nothing could 

justify It but the clearest conviction in the mind of the Magistrate that a 
miscarriage of justice would otherwise iesult.( 2 ) 


Note. In cases where the statements to be used for contradietior 

were not put to the witness when examined, (.ide Notes under S. 145 srtpZ 
copies would ordinarily be refused. supra) 


r r 1 to an accused under remand.—The Code 

of Criminal Procedure does not give an accused person a right to inspect and 

liave copies of statements recorded under S. 162 before the beginning of the 

enquiry. The framers of the Code have refrained from giving him tLt rigM 

and there is no general principle of Common Law which allows him one.( 3 ) 

C. W.’N.^SOC.^i'cr. L. 090*6). ^023 (1606)— 

ir M Cr^LTlie.*’ 
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Note.—The proviso to S 1G2, Cr. P. C. siiates : When any witness is 
railed for the prosecution in such enquiry or trial.” it follows that there 
must be an enquiry or trial on foot and the witness a copy of whose 
statement is asked for be called for the prosecution. 

25. Application after charge— orders oa it not passed—recall the 
VTitnesses (if necessary). —After the charge had been framed, the investigating 

police-olTicer was cross-examined by the defence and he admitted that state¬ 
ments of certain prosecution witnesses had been recorded in the special diary. 
The accused then made an application for the production of those statements. 
The i\Iagis1rate sent for them and after looking into them ordered : ** The 
statements in no way contradict tlie evidence given.” On appeal, the Sessions 
Judge upheld the conviction. Before the High Court, i t was contended that 
no order had been passed by the Magistrate stating he did not think it 
expedient in the interests of justice to furnish the accused with a copy : 

Jleldy that tlie Sessions .Judge should himself send for and consider the 
statements of the witnesses concerned and, if he found that there was anything 
in them upon whicli the petitioner would be advantaged by being allov/cd to 
cross-examine, lie sliould also resummon those witnesses and submit them 
for cross-examination after supplying copies of their statements to the 

petitioner.(1) 

26. When evidence is in progress—reference to statements by Court 
obligatory. —Tlie ITon’ble Judges observe :—“ It is unnecessary to discuss 
Chawi’s evidence further, but wc may point out that when, during the cross- 
examination of Chawi, counsel for the defence wished the learned Sessions 
Jud<^e to refer to the statement made the witness to the Police, the Judge 

wrong in not doing so at the time and in refusing to give the copy asked 

for without even referring to the statement. 

“The proviso to S. IC‘2 (1) Cr. P. C., makes it obligatory on the Court 

to refer to the statement made to '.he Police by the witness who is being 
examined, when requested to do so by the accused, and it is only after such 
statement has been referred to, that the Court may exercise its discretion as 
to the grant of a copy to *he accused. It is while the evidence of a iviiness 
in progress that a copy of his statement to the Police is likely to be of use to 
the accused in indicating the points on which the witness should be questioned, 
and the whole object of the proviso to S. 1G2 (1) would be sefeated, were the 
Court at liberty to postpone referring to the statement made by the witness 
before the police till after the witness's evidence had been concluded.”(2) 

Note. —The “ reference ” mentioned above is still compulsory, but the 
“ discretion” signilied by the word ‘ may” has been taken away. It exists as 

to the ‘ exclusion of certain parts” only. 

27. Accused can ask for a copy of statement during witness s cro . 
examination and not before.—At w^a^tage^n^^iqmry ^tn^ 

(U V.‘ I. C. aoc.seo.Tc. ,,/2) 

5^1. 10 Cr. L. J. 88 (1000). ^ 


was 
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is an accused person entitled under section 162 , Cr. P. C., to ask the Court 

to furnish him with copies of statements made by prosecution witnesses to 
the Police in the course of investigation ? 

Ans, When the witness, a copy of whose statement is asked for is 
actually under cross-examination.(l) 

28. Stage at which copy to be granted*—(a) It is plain, first of all, 
that it must be after the witness has been called for the prosecution, and not 

before the commencement of the preliminary enquiry, that a copy of the state¬ 
ment can be granted, and 

(6) secondly, that the statement can only be used : (i) if duly proved 
and («) in order to contradict the witness as provided by S. 145 of the 

Evidence Act.( 2 ) 

29, Cross-examination may be deferred tUl copies granted.—Where 
in a Commitment enquiry the witnesses were called for the prosecution and 
examined-in-chief, but the accused declined to cross-examine them till they 

ere furnished with copies of the statements of the witnesses recorded by the 
o ice under section 162, and the said copies were not supplied immediately 
after the examination-in-chief of the witnesses was over, but at a late stage 
w en many of the prosecution witnesses had been examined: Held as under:— 

Per Sir Jwala Prasad, J.—(/) There is no express provision with respect 
to an enquiry into the cases triable by a Court of Session in Chapter XVIII of 
t e Criminal Procedure Code entitling tlie accused to postpone tixe cross-ex- 
amination of witnesses till a certain stage, but the Magistrate has the discre¬ 
tion to allow the accused to postpone the cross-examination of witnesses in 
suitable circumstances. 


“ th Magistrate is bound to give the accused facility to exercise 

the liberty to cross-e.xamine the prosecution witnesses given them by law.” 

{Hi) Cross-examination on general lines ought to be finished neverthe¬ 
less— There is. however, nothing to prevent the accused from cross-examining 
the prosecution witnesses on general line, or on points other than those arising 

out of the statements recorded by the Police just when the examination-in-chief 

themselves of the opportunity so 
given, the right cannot be revived—(it amounts to a waiver). 

resnect to quashed.-But, so far as tlie cross-examination with 

t r recorded by the Police is concerned, since the accused 

cross ^ concerned is available, it is no fault of the accused to postpone the 
cross-examinat.on or to suspen.1 the exercise of the liberty to cross-examine 


' t 


(1) In re Peramasami Ragudur A, I. R. 1926 
Mad. 183 (2), 98 1 . C. 53, 27 Cr. L. J mo 


{'2} Madari Sikdar v. Emh. 5t C -in- 
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the prosecution witness till copies of that writing, u e.y the statements of 
witnesses recorded by the Police, are furnished. 

Heldy therefore, that the refusal on the part of the Magistrate to allow the 
accused to cross-examine the prosecution witnesses after the copies had been 
received, which were not available at the time the examination-in-chief was 
over, vitiates the commitment—which is, accordingly, quashed under section 
215, Cr. P. C. 


Per Maepherson, J.—The accused has no right to reserve cross-exami¬ 
nation.—The Magistrate did accord the accused liberty to cross-examine the 
prosecution witnesses, he did so just after the examination of those witnesses 
and, ordinarily, that is full compliance with the law. The accused has no right 
to reserve cross-examination.(1) 

But opportunity may be given in a particular case.—But in the pre¬ 
sent instance there is reason to hold that the provisions of S. 208 (2), Cr. P. C. 
which are mandatory were not really given effect to.(2) 


30. Terms of S. 162 applicable only during the enquiry and not in 
the Sessions Court. —A prosecution witness (Mst. Jamila Khatun) died a few 
days after her deposition was recorded by the Committing Magistrate. The 
accused had the opportunity of cross-examining her, but they did not exercise 
their right and did not avail themselves of the opportunity given after her 

examination-in-chief had been finished. The statement of this witness was, 

accordingly, transferred to the Session’s file under S. 33 of the Kvidcnce Act. 

In the Sessions Court the accused wanted to cross-examine the Sub- 
Inspector of Police on the statements made to him by the deceased witness 
under S. 161, Cr, P. C., but the Sessions Judge refused to allow it : 


Held that, bearing in mind the circumstances of this case, terms of S. 
162 if applicable at all, could only have been applicable during the stage of 
enquiry before the Committing Magistrate, that it could not in any view of 
the matter be held to be applicable when the case was in the Sessions Court, 
and that the Sessions Judge, therefore, did not err at all in refusing the 
prayer of the accused to be allowed to cross-examine the Sub-Inspector. (3) 


31. The words ‘is called’ means “appears/ in Court.—The word called 
3 not a word of art. but is used in its ordinary sense. The words “when a 
witness is called for the prosecution.” means, when a witness for the proseeu- 

ion appears or is produced in Court. 

Grant of copy not to be postponed.-Tlierefore, the accused is entitled 
« gel a copy of the witness’s statement as soon as t he latter has appeare 

U) Vi^'^e'^rned Kc^im (Mad 14 T r'- 'VoivTal. 

i. 1 /t. 632. 22 I, C. 178, 16 Cr L ^9.) > OlTT. cfcoi. 2 /cr. L. J. 485. 

(2) Saadat Main v, kmp, 0 P. 829, A. 1 . «. 0 ^ 0 , 
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Court, The grant of that copy need not be postponed till cross-examination 
shall have been opened.(1) 

32. Point of time when accused entitled to request for a copy :— 
when the witness appears in the witness-box. — Question : what is the point 
of time when the accused is entitled to make his request for copy of witness’s 
statement under the first proviso to S. 162 ? Ans ^—when the prosecution wit¬ 
ness, whom it is desired to cross-examine by reference to his previously re¬ 
corded statement, appears in the witness box.(2) 

33. Stage at which application for copies should be made* —Where 
the Magistrate refused to grant the accused copies of the statements made 
by the witnesses before the Police, the application having been made after 
some of the witnesses on behalf of the prosecution had been examined (i. e, 
examined-in-chief) or were being cross-examined : 

//e/d that that was was the opportune moment for making an applica¬ 
tion of that knid. 


The Magistrate being of opinion (on the authority of Madari and 
Saadat oases —vide Paras 23 and 2;1, supra) that the accused should 
have first “laid the foundation” in cross-examination for showing that the 
witness had made a different statement before tlic Police from that in Court 
before the accused could be entitled to obtain a copy af the former : 

Held, that that view had been dissented from in RamguJam Teli v. 
Emperor,{3) but, even otherwise, the Sub-Inspector of Police had in this case 
been asked about the statem nts made before him by these witnesses and he 
stated that tliey did not name a particular accaised before him, and therefore, 
the accused had lai<l the foundation for being entitled to cross-examine the 
prosecution witnesses upon the statements made by them before the Police 

[The accused mentioned as not having been so named in tlic statements 
to police, acquitted.](4) 


34. Copies of statement either before charge or after charge._ So 

tar as proceedings before the charge are concerned, co 2 >ies should not be 

granted until the stage of cross-examination is reached. If that stage is 

allowed to go without application being made, an accused must wait until the 

witness is again subjected to cross-examination after the charge. The Court 

must necessarily afford the accused a reasonable opportunity for obtaining 
the copies.(5) ° 


35. When witness enters the box and is giving evidence. — TIic 
accused may apply for a copy of the statement ofa witness to the Police 


(1) Ramgulam Teli v. Emp. 7 P. 205, A.I.R. 
1928 Put. 213. 107 I.C. 817, 29 Cr. L. J. 207. 
{2^) Shaikh Usman Shaikh Umar v. Emb. 25) 

wm* L. R, 1581, A. I. R. 1028 Bom 23, 107 
C* 57. 

(3> 7 P. 205. 9 P. L. T. 92. A. 1. R. 1028 


Pat. 215, 107 I. C 817, 29 Cr. C, J. 207, 

(4) Sri Aris/i/ta Sift/ha v. Emperor (l*at \ im 

I 459, J, 715 (1928). (.,* H.alli.”" 

1*4. & r. infra.) " 

{S) Piiblk Prosecutor V. Vetle, A. I. R. lO.ao 
Mud. 185. 122 I C. 40:1. ill Cr. L. J. 4 i i. 
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at any time after he has been called, ue. at any time after the witness lias 
entered the witness box and while he is giving evidence. The cross-examina¬ 
tion of the witness must be adjourned until the necessary copy has been 
given.(l) 


36. At the beginning of cross-examination.—The proper stage at 
which to apply for a copy of a witness’s statement is at the beginning of the 
cross-examination. In practice, copies are either granted in advance 
or the Court reads out the relevant part of the statement or the Vakil 
is allowed to look into the diary. In the last two cases, copies must still 
be furnished if required, but the examination of witnesses need not be held 
up while this is being done. Some Co-operation between the counsel 
and the Court is necessary to make Sec. 162 work smoothly.(2) 


37. Copies may be given beforehand.—(1) Undoubtedly the law 
is that an accused person is not entitled to a copy of a statement made by 
a prosecution witness until the witness is sought to be cross-examined— 
as held in Emperor v, Shaik Usman,(S). But, as a matter of practice, 
there is no harm if a copy of the statement is given at an earlier stage, 
at any rate, the Magistrate might arrange to have copies ready when they 
are applied for. 

Reference by Court—convenient method suggested—As for reference 
to those statements by the Court as laid down in Sec. 162, it would be 
convenient if the Magistrate were to refer to the prosecution agency to say 
if they had any objection. If they have none, the Magistrate need not 
refer to them. If objection is made, then he need refer only to the portion 
objected to. This course would save time and trouble and allow the 
statement being given without delay.(4) 

(2) Copies at an early stage—more useful. —It is clearly to the 
advantage of the accused that he should be supplied with copies of 
statements before the witnesses enter the witness box. Therefore, the 
proper time to make the application is as soon as possible after suitable 
steps have been taken to secure the attendance in Court of the prosecution 
witnesses. If the application for copies is postponed until after a witness 
has entered the witness box, it is not unlikely that Court’s duties “to 
refer to the statements” may be perfor med in a hurried and perfunctory 

fashion. 

Handing over diary to accused—irregular practice.—The practice of 
handing over the whole diary to the defence lawyer to facilitate cross-examina¬ 
tion is an inconvenient and irregular procedure which is not sanctioned by 


(1) U. Kbinev. Emp. A- I. R. 1935 
Riinp^. 98. 155 I- O. 6(5. 36 Cr. Ij J. 065. 

(2) * in re Penubolu Subbarmiaa, A. I.R. 1042 
Mad. 451, 206 I. C. 632, 44 Cr. L. J. 400. 


3) 29 Cr. L. J. 221. 

[4) Gttlam Nabi v. Emp. A. I. R. 1929 
.hore, 429, 117 I. C. 377, 80 Cr. L. J. 
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the Code. If the copy is applied for at the proper time, there will be no 
necessity for granting inconvenient adjoumments.(l) 


E. FOUNDATION FOR CROSS-EXAMINATION MUST 

FIRST BE T.MD—(Old View), 

3S. Foundation for proof of a former statement by a prosecution 
witness—cross-examination of the witness himself:—Former statement 
orally made by a witness inconsistent with his present evidence should 
not be allowed to be proved, when no foundation ioT such proof has been 
laid by a previous cross-examination of the witness as to the alleged 
statements. An accused wishing to impeach the credit of the complainant 
or any of his witnesses by calling his own witnesses to prove former state¬ 
ments, orally made by the complainant and his witnesses, inconsistent 
with parts of their evidence, must have been cross-examined as to the 
alleged statements.(2) ) 


Note, —The present rule would apply to the former statement of a wit¬ 
ness which has been reduced into writing and whereby it is intended tb 
contradict him in Court^ Moreover, such written statements are, generally- 
proved not hy the witness called by the accused, but by the police-officer 
who wrote them and who is as a rule a witness for the prosecution. In case 
he is not, then the accused calls him in defence just to prove the state 
ments which have been used for contradiction. 


39. Copy when witness has made statement which lays him 
ouen to contradiction.—The wording of the section fixes the stage as 
“when any witness is called for the prosecution.’* The purpose of furnish* 
the ropy is to contradict the witness. It implies that the latter has alread^ 
made a statement which is open to contradiction and, therefore the sta ^ 

at which the copy is to be furnished is the stage when the witness hfa 

made a statement which lays him open to contradiction by his forme 
statement to the Police. We cannot subscribe to the contention t^T 
before cross-examination is opened at all, the accused is entitled to c ' * 
of all statements made by the prosecution witnesses at the police investigation^ 
or that, in effect, he is entitled to the copy of the prosecution brief.**( 3 ) * 

40. Foundation for contradiction should first be laid—(1) After cross- 
examination.—Under the proviso to S. 162, the accused is entitled to be 

furnished with a copy of a witness’s statement only after the witness has 
been examined by the prosecution—and his cross-examination has laid a 
foundation for the suggestion that his evidence in Court can be contradicted b 
the previous statement recorded under S. 161 of the Cr. P. Code—and not ^ 
any antecedent stage of the inquiry or trial, ^ 


(1) Emperor w Ajit Kumar Chose, A. I. R. 
1045 Cal. 159, 220 I. C. 237, 46 Cr. L. J. 
692 at 700. 

(2) In the matter of Bhagwaii (Oudh.) 


Sardar Court Oudh, 251. 

(3) In re Peramaami Ragudu, A. I. W 
1926 Mad. 1§3 (2), 98 1. C. 532, 27 Cr. L,. j] 
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(2) Cross-examination must suggest contradiction. —The cross- 
examination of the witness must lay the foundation for the suggestion that 
the evidence given by the witness in Court is contradicted by his statement 
recorded under S. 162, Cr. P. C., and it is only then that the accused is 
^titled to ask the Judge to refer to the writing and grant him copies. 
S. 162 does not impose the duty upon the Judge of granting copies of 
the statements recorded under S. 161 before the cross-examination has 
been opened. This view of the law has also been taken by the Madras High 
Court in PeramsamVs case (Paras 27 and 39, supra). It may be added that if 
the Legislature had intended to invest the accused with the right to have the 
copies at any stage of the trial, it must have said so. 

(3) Refusal to grant a copy — justified. — Where therefore, a witness 
was not asked in cross-examination whether he made the same statement 
before the Investigating Officer as he had made in Court, and only the 
Sub-Inspector was asked if he had examined the witness which he admitted, 
(but the defence put no questions to him as to the statement which the 
witness had made before him) : held that as no foundation had been laid 
in eross-examiiiiition of the witness for the contradiction, the Magistrate 
was justified in refusing to grant a copy of the statement made by that 
witness to the PoUce.(l) 


F. NO FOUNDATION IS NECKSSARV FOR A COPY 

(Present View). 


41. “No foundation need be laid”—There is nothing in section 162 
to show that the accused should by his questions lay the foundation in cross- 
examining for the grant of copy as was held in jMadari Sikdarfi) and Perania 
sami(B)^ and by one of the Judges in Saadat Mian.(4>) That would assume 
that the accused had already got an insight into the police record without 
having got the copy—opening a wide door for obtaining surreptitious copies. 
At the most, the words of the section mean that after the witness is examined- 
in-chief, he should be granted a copy. 

Court’s discretion.—Court’s discretion is not for refusing a copy, but 
for enabling it to see whether any portions have to be excluded from the 
copy as indicated in the concluding part of the second proviso to S. 162.(5) 


42. No ‘‘foundation” is necessary.—(1) Where the Assistant Sessions 
Judge, refused the application of the accused for copies of statements of 
witnesses before the police, on the ground that he had looked into the 
statements and there was nothing which might he used to contradict the 
statements in Court : HeM that section 162 is mandatory and^ the _ Judge 


(1) Madari Sikdar V. Emp. 54 C. 807, A. L 
R. 1927 Cal 514, 102 I.C. 550, 28 Cr. L. J. 
582. 

(2) 54 C. 307, 28 Cr. L. J. 582. 

<8) (Mad.) 27 Cr. L. J. 100. 


(4) C P. 339, 28 Cr. L. J. 700. 

(5) Ramgulom Teli v. Emp.. 7 P. 205, 
I. R. 1028 Pat. 213, 107 I C. Sl7 20 

L. J. 297. 


Cr 
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has no power to refuse the application except under the 2nd proviso. • 
Whether there is a contradiction or not is really the function of the lawyea* ■ 
for the accused, after a copy of statement has been granted to him, and 
there is nothing in the Code to suggest that the decision of the Court OD . 
the point must prevail.(1) 

43. Contradiction or no contradiction—copy must be granted*— 

(1) It is obligatory on the Court to grant copies of statements except for 
reasons given in proviso (2) of section 162, even if in iis opinion there are 
no discrepancies therein to be made use of by the accused.(2) 

(2) The proviso to Sec. 162, does not state that it is for the Magistrate 
to make up his mind whether there is any contradiction and if he considers 
that a contradiction is not established, to refuse a copy. In all cases a 
copy of the statement in the diary must be granted, except of those parts 
provided for in section 162.(3) 

44. Material for cross-examination not necessary.-—(1) The purpose 
for which the Court refers to the statement made by a witness before the 
Police is to see whether any part of it ought to be excluded under the 
second proviso to the section, and not for deciding whether there is in the 
statement material for cross-examination of the witness in the manner 
provided by sec. 145, Evidence Act. Subject to any part being so excluded, 
the accused is entitled to a copy of the whole statement to the Police. It 
is not for the Court to decide whether there is any variation between the 
statement in examination-in~chief and the statement recorded by the 
police.(4) 


(2) If and as soon as any prosecution witness gives evidence in support 
of the charge against the accused, the latter is entitled to request the Court to 
refer to that witness’s statement to the Police and, unless the Court is 
of opinion that any part of the statement falls within the second proviso 
to section 162, the Court must grant a copy of the entire statement whether 


OP not there is any thing therein inconsistent with the evidence given 


(1) {Ramgulam, 29 Cr. L. J. 07 folld. 
Madari Sikdar, 28 Cr. L J. 582 not folld.) 

Jhari Cope v. Emp. 8 P. 279, A. I. R. 
1020 Pat. 2B8, 118 I. C. 130, 30 Cr. L. J. 
850. 

Note. Ranken^ C. J. held the same 
view in Babarali Sardar*s Case, 110 I. C. 

107, A. I. R. 1029 Cal. 182, 30 Cr. L. J. 
580. 

Similar view was taken in Fasih-ud-Din 
V. £m/>. A. I. R. 1029 Nag. 172, 117 I. C. 213. 
30 Cr. L. J. 728—adding that the accused 
has an absolute right to get a copy of a 
statement of a witness for the prosecution. 

So also in Sulaman Mohamed v. Emp. 0. 
R.6‘32. A.I.R. 1929 Rang. 87, 115 I.C. 809, 
80 Cr, L. J. 538—adding that the appellant 
had an unquestionable right to test the cre¬ 


dibility of the prosecution witnesses by 
reference to their .statements to the Police 
whether in police-diary or otherwise. 

This was followed in Raghya v. Emb 
A. I. R. 1929 Nag. 240, 119 I. C. 075. SS 
Cr. L. J. 1097. 

Held, again, that the view that the 
aecused is not entitled to be furnished witir 
copies of statements before he “lays the 
foundation” by cross-examination i* 

erroneous. Tahal Saithwr v. Emp. A.I R 193 
All. 34, 130, I. C. 09G. 32 Cr C. J. 573 . 

(2) Usman v, Emp. A. I. R. 1930 Sind 

153.123 I. C. 089, 31 Cr. 592 . 

(3) Nek Ram v. Emp. A. I. R, 1931 aii 
273, 129 I. C. 207, 32 Cr. L. J. 37 O. 

<4) Nga U Khine v. Emp., A. I. R. 1035 
Rang. 98, 155 I. C. 06, 30 Cr. L. J. 065- 


••• 
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ID Court. The statement, in whole or in part as the case may be, may 
then be used in the manner prescribed in the first proviso to the section.(l) 

(3) If the Magistrate, while refusing to grant copy of statement to 
the accused, means that the accused’s Pleader must either establish an 
actual instance of contradiction or lay a foundation for the belief that 
such a contradiction will be found if the Police record is referred to, then 
is asking the accused’s Pleader to perform an impossible task. Subject 
t^ proviso (2), it is not the duty of the Court to satisfy itself that a con¬ 
tradiction exists, it is for the accused’s counsel to examine the statement 

to discover whatever contradiction may exist therein,(2) 

^ * 

G. BELATED APPLICATIONS FOR COPIES— 

OR PROOF THEREOF. 


45, Prosecution witness not cross-examined on certain matters— 
subsequent proof as to them—disallowed —-Where the counsel for the 
accused did not cross-examine the complainant upon any of the matters in 
respect of which he, later on, adduced evidence : Held that, as a matter ot 
practice, the Court should have required the counsel to put to the witness 
in cross-examination each and all of the matters upon which evidence was 
tp be produced by the other side. Indeed, if an Advocate fails to do tliis, it 
is a subject for serious consideration whether he should subsequently be 

allowed to tender proof as to the material incidents on which he (the witness 

* 

himself) has not been cross-examined. It is a part of the Court’s duty 



take care that tnis i 


mportant rule of practice is not disobeyed.(3) 


46. Witness not contradicted at the time he appeared—subsequent 
application disallowed.— When the Court was not moved under section 
1.62 when the prosecution witness first appeared in the box, but subsequently 

4 

the defence moved the Court to examine the Sub-Inspector as a Court 
witness, and, on that being declined, the latter was summoned as a defence 
witness to prove the statements made to him by the prosecution witnesses who 
tiad all been already examined but not contradicted by the said staleineiits .* 
Held that if the Magistrate on perusing the statements found that 
it \Was expedient, in the interest of justice, to make use of such state¬ 
ments to impeach the credit of the witnes:es, he could no doubt have 
directed the recall of such witnesses, furnished the accused with copies 
of the statements and permitted further cross-examination. But that 
was a most unusual practice and highly inconvenient and nothing could 
justify it but the clearest conviction in the mind of the Magistrate that 
a miscarriage of justice would otherwise result.(4) 


(1) Emperor \,Nga Lun Thaungy 13 R. 
570, A. I. R. 1035 Rang. 870. 159 I. C. 
T84, 3G Cr. L. J. 1487—F. B. 

■(2) In rc : DastagWt A. I. R. 1038 M. 180, 
A. I. R. 1937 Mad. 822, 171 I. C. 0C2, 39 


(3) Queen Emp> v. Dhcm Singh 6 A. 220, 
(1884) Fo/W. in S. C. Oudh 251. 

(4) Dadan Gazi v. Emp. 33 C. 1023 ( 1006 ). 
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47. Omission to examine police statements in lower Court—use 
in appeal disallowed. —Where the statements of prosecution witnesses 
were recorded in the course of investigation, and the defence omitted in 
the lower Court to call for and ask the Court to examine them which could 
have been done under S. 162, Cr. P. C., but in appeal the defence counsel 
argued that since the said statements were signed by the witnesses, they 
became statements prior to investigation within the meaning of S. 154, 
Cr. P. C. and ought to have been filed by the prosecution : 


Held, (i) that this seems to be a wholly untenable argument namely, 
that the Police can, by violating the provisions of S. 162 and thus com¬ 
mitting an illegality, make admissible statements which are inadmissible 
under the law, and (it) that the consistent evasion by the defence to call 
for the production of the very papers on the production of which its 
argument now rests leads to the conclusion that the argument rests on 
no basis wliatever and tliat it hoped to persuade the Court to accept 
speculative theories in the place of proved facts.(1) 


48. Copies not to be applied for at a late stage in appeal.— It was 
urged that the Magistrate erred in not granting the applicants copies of 
the statements recorded in the police-diary. It appeared tliat an application 
had been made and granted but the copies were not given and the matter 
was everlooked both by the Court and the defence counsel, so that the 
latter raised the question only at the penultimate stage of arguments, 
ffeld that if any one was particularly to blame it was the defence itself, 

that the accused had ample opportunity of pressing the Court for copies 

but they did not, and whether the omission of the defence was accidental 

or advised, the objection raised in appeal could not be entertained; and 

that, obviously, the strategic and proper moment for the defence to have 

pressed the application in question w'as either immediately before or at ike 

time the prosecution xvitnesses rvere to be cross~e,ramined, and this they did 
not do.(2) 


II. COPIES NOT TO HE GRANTED. 


49. Not before trial-(an extraordinary procedure). —“Still more 
extraordinary,” says Knox J., “was the permission, given before the case 

came on for trial, by which the accused were granted copies of statements 

recorded by the Police during the investigation.” 

Nor without question and as a matter of course. -‘‘It could have 

uev^r been the intention of the legislature that copies of statements should. 

without question and as a matter of course, be granted to the accused on 
tnejr trial.(.3) 


IfioV Afenon, A. I. R. 

1925 Mad. lOG. 77 I. C. 481. 25 Cr. L. J 


(2) Shtikh Dxalwar v. Emh. (Nae.) 05 r 

C. 277, 27 Cr. I.. J. 757(102G) * 

16 A. 207 
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Note, It is not usual to grant copies before the trial, even under the 
present Procedure, for it expressly lays down : ‘'when a witness is ealled 
for the prosecution,’ i.e. produced. The accompanying ceremony too holds as 
good as it did before, for the Court has first to refer to the statement and 
then to scrutinize it for the purpose of seeing whether any part of it is 
to be excluded from the copy proposed to be granted. So it is obviously 
premature to grant copies before trial, and without the necessary reference 
and examination of the contents of statements. 


50. Accused under remand, , during investigation,—not entitled 
to copies of statements under Ss. 162 or 164. Cr. P. C.—The Code of Criminal 
Procedure does not give an accused person a right to inspect and have 
copies of statements, recorded under S. 102, before the beginning of the 
preliminary enquiry. If the framers of the Code bad intended that per¬ 
sons under remand should be entitled to such copies, they would have 
said so. On the contrary, they deliberately refrained from doing so on 
grounds of public policy and in accordance with the principle embodied 
in S. 125 I. E. A. (privilege as to sources of information) : Therefore, 
held, that neither under the Cr. P. Code nor the general principles 
of the English law, is an accused person under remand entitled before 
the commencement of the enquiry against him to copies of statements 
recorded under Ss. 162 and 104, Cr. P. C., in the course of investigation.(1) 


51. Copies not to be granted of documents privileged under Ss. 123 
and 124, I. E. A. —Certain Jail olTicials were charged with various offences in 
connection with the escape of a prisoner from the Jail. There had been a 
previous investigation into the circumstances of the escape by a Magis¬ 
trate of the First Class resulting in the submission of a report to the 
Inspector-General of Prisons under para. 900 of the Jail Manual. The 
accused applied for copies of the statements made in that investigation 
and also in a more informal inquiry by the Superintendent of the Jail. 
The District Magistrate refused to allow these copies to be given. The 
applicant then applied that the original record be summoned. The District 
Magistrate refused to produce that record too and claimed privilege 
under sections 123 and 124 of the Indian Evidence Act : 


Held (^) that S. 124 would not Rpply, but 

(ii) that the report submitted to the Inspector-General of Prisons is 
clearly an “ unpublished ofiicial record relating to affairs of State” within 
the meaning of section 123 of the Evidence Act and it is not possible to 
draw distinction between the actual text of the report and the statements 
wliich it incorporates: 

{iii) that where the document is ‘an unpublished official record relating 
to affairs of State’, the Head of the Department has absolute discretion to 


(1) In re Muthia Swamiyary 30 M. 406, 17 M. L. J. 471, 0 C?. L. J. 846 (1907) 
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give OT Withhold permission, and it is not opon to Court to call for the 

said document even to ascertain whether it falls within that description 

(tor If any other view were taken, the mischief intended to be averted 
would nevertheless take place).(1) 

{IV) that though the Court is not entitled to question the claim of 
privilege raised by the District Magistrate, that will not prevent the wit¬ 
nesses themselves from being cross-examined under section 145 of the 

Evidence Act as to whether they had made previous statements at variance 
wit /1 the evidence given by them in Court.(2) 

52. No copy after evidence is closed,—(1) These words must refer 

enquiry or trial is in progress. This e.xcludes the pos¬ 
sibility of an order being made either by a Committing Magistrate after he 

and thf statement 

1 called fo Th «PP'-ation should be made is “when the witness 

IS called for the prosecution”. The section does not authorise the granting of 

use to Xeh s“u^r t of the witness has closed and there is no 

use to which such statement can then be put (4) 

a copy when witness tendered for cross-examination.- 

ess IS endered by the prosec ution for cross-examination 
discharged without being examined or cross-examined, the acerd 

Pohee't)'" statements 

to S. lt2 2LrparL‘’o"^tTtem‘''f P--- 

from the range of copies too.(O) ore excluded 

the sectL tlTt -atemenhi.-At the same time, 

to writing by tie o^Lr^ml th^ 

refusing R copy of an abstract nf ft 4 - would be justified in 

in such a way tl^t it not statements of several witnesses prepared 
have said.( 7 ) what each witness was supposed to 

the defence wlw'It^orff'LflyTe”^^^^ coaclusions.-Similarly, 

had arnve^after^xamining a particZ witnels ^ ‘-^oting officer 

/i/O'**' 018. ea I- C. 407 and 

® t- c- 

Singh A. I. R IQO.-; 

O,ldhS40. 89 I C 387. 20 Cr. L. J. 1347 

t- R- 1920 

(4) 6uraj Balt v. Emp, A. I. R. 1945 


-Where 
but is 
is not 
to the 


.ap-'iVs;: t: J: f,..™” 
s.‘S Sferii.”,,';,'-' 
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(2) Nor of substance of statements. —Where the investigating officer 
recorded a note in his diary about certain facts which transpired from a. 
witness, and it appeared that that officer recorded a memorandum of the sub¬ 
stance of the statement made to him by the witness, held that the defence 
would have been entitled to a copy of the statement if they had observed 
the procedure laid down in the section.(1) 

J. HINTS ON THE SUBJECTS OF COPIES IN GENERAL. 

57- Copies of statements under S. 162, Cr. P. C. —Copies of statements 
of witnesses recorded under S. 162, Cr. P. C. to be grantetl to accused— 
(already dealt with.) 

58. Copy of charge of commitment.—A copy of the charge whereby 
an accused person is committed to the Court of Session or the High Court, 
shall be granted (free of cost) to the accused if he so requires. (S. 210 (2) 
Cr. P. C.) 

59. Copy of supplementary evidence after commitment.— A copy 
of the evidence of supplementary witnesses examined after the commitment 
and before the trial, provided the Magistrate so recording evidence is not 
a Presidency Magistrate, shall be granted to the accused free of cost. {S, 

219 {2) Cr. P. C.) 

60. Copy of reasons for tendering pardon.— Every Magistrate who 
tenders a pardon under sub-section (I) of S. 337, Cr, P. C., shall record his 
reasons for so doing, and shall, on application made by the accused, furnish 
him with a copy of such record ; Provided that the accused shall pay for 
the same, unless the Magistrate, for some special reason, thinks fit to fiumish 

it free of cost. S. 337 (2. ^4.) Cr* P. C. 

61. Copy of judgment and charge to the jury—furnished to accused. 

—(1) On the application of the accused, a copy of the judgment, or when 
he so desires, translation in his own language, if practicable, or in the 
language of the Court, shall in any case, other than a summons case, be given 

free of cost. 

(2) In trial by jury in a Court of Session, a copy of the heads of the 
charge to the jury shall, on the application of the accused, be given to him 

■without delay and free of cost. S. 371, Cr, P. C. 

62. Copies of judgments, orders and proceedings-^urnished to any 
person afifected thereby.— If any person affected by a judgment or order 
passed by a Criminal Court desires to have a copy of the Judge’s cWe 
to the jury or of any order or deposition or other part of 

shall, on applying for such copy, be furnished therewith : Provided that he 
pays for the same, unless the Court, for some special reason, thinks tit to 

furnish it free of co st. S. 54S, Cr. P. C. ___—---- 

(6) Emb. V. Ajit Kumar Ghosh, A.I.R. 1945 p. 690. 

Cal. 159, 220 I. C. 237, 46 Cr. L. J. 692, at 
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63. Remission of court-fees on certain documents. —^Under section 
35 of the Court-fees Act {VII of 1 ' 70 ) the Government of India have been 
pleased to remit the fees chargeable, inter alia, on all copies : — 

(а) Furnished to the accused :—Copies presented to the accused under 
sections 210, 219 371 (warrant cases), 371 (summons cases when the accused 
is in jail) ; and 548 of the Code of Criminal Procedure. 

(б) Furnished to the Prosecuting agency :—Copies of all documents 
furnished to any Government Advocate, Government Pleader (Public Pro¬ 
secutor) or other person especially empowered to conduct prosecution before 

any Criminal Court. 

(c) Furnished to the Police — Copies of the judgement or depositions 
required by officers of the Police department in the course of their duties.(1) 

64. Copy of judgment filed by a convict need not be stamped— 
Where an Appellate Court rejected an appeal from a conviction under S. 
323, I. P- C. on the ground that the copy of the Lower Court’s judgment 
filed by the convict was not stamped, the High Court reversed the order 
of the lower Appellate Court under the Notification quoted above.(2) 

65. F. I. R.—copy of— to be granted at the earliest stage.— It is 
vitally necessary that an accused person should be granted a copy of the 
first information at the earliest possible stage in order that he may get the 
benefit of legal advice. To put difficulties in the way of his obtaining- 
such a copy is only creating a temptation in the way of the officers who are 
in possession of the originals.(3) 

66. Copies of police reports under Sections 157 and 158, Cr. P. C.— 
accused not entitled to. — Held, by the Full Bench, that an accused person 
is not entitled to copies of the reports made by a police-officer under sections 
157 and 158 of the Criminal Procedure Code.(4) 

67. Copies of charge sheets under S. 173, Cr. P. C. —The same rule 
(as above-stated) applies to charge-sheets under section 173 Criminal, Pro¬ 
cedure Code. Ibid—Per Collins, C. J. and Reason, J, But Shepherd and 
Subramanya Aiyar, JJ., were of opinion that such charge sheets were 
“public documents” which the accused had a right to inspect under S. 76, 
I. E. A. 

Tliis latter opinion, however, was not followed in Muthia Sxcamiyar^s 
case,(5) and it was held that the Criminal Procedure Code made no provision 
for such a purpose. 

(1) Govt. hid. Not. No, 4650, dated 10th (3) Dhanpat Singh v. Emp. 1917 PaU 297 

Sep. 1889. Sohni’s Cr. P. C. 11th Ed. p. 42 I. C. 598. 18 Cr. L. J. 982. 

1175.] (4) Queen Emp. v. Arumugam 20 M. 189 

i9i) Eatanlal 346. (Sohoi’a Cr. P. C. 11th F. B. (1896). 

Ed. p. 822.] (5) 30 M. 466. 
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68. Public documents—whether accused entitled to get copies of— 
reports under S. 173, Cr. P. C.—S. 76 of the Indian Evidence Act only 
provides the means of proof of public documents whicli every person has a 
right to inspect, and whether any person had a right to inspect any 
particular document (termed ‘public’ in S. 74, I. E. A.) is a question not dealt 
with by the Evidence Act and isaltogether outside its scope. Held, therefore* 
that an accused person’s right to inspect any document is to be decided 
in accordance with the provisions of the Criminal Procedure Code, and 
that there is no provision allowing him to inspect charge sheets under S. 
173, Cr. P. C.(l) 

69. OlHcial correspondence—copies of it cannot be granted.— 
Accused persons have a right to inspect and to have copies of orders or such 
other documents as would come within section 79 of the Indian Evidence Act. 
Reports by one Government Officer to another written in official confidence 
are privileged under section 124 (also 123) of the Evidence Act and are not 
documents which an outsider has a right to inspect (or to have a copy of). 

Thus rule 86 of the Rules for the Conduct of the Legal Affairs of 
Government says : — 


“(c) The production of documents in the possession of Government or 
of any Government Officer, when required by the Court, or by the opposite 
party, should not be resisted unless for good and sufficient reasons such as 
are recognised by law ; but the question of admissibility of the documents, 
when produced, should be carefully considered and argued, it being borne in 
mind that the opinions of individual officers contained in official correspondence 
(which is so often called for by persons engaged in litigation with Government 
in order to establish their case) arc, as a rule, not admissible in evidence.{‘i) 


70. “Any person affected*’—entitled to copy. The words “affected by 
the judgment or order” in S. 548, Cr. P. C., must not be construed narrowly. 
These words do not necessarily refer to a party to the judgment or order.— e.g. 
any member of the public is entitled to have copies of judgments, in particular 
i the father of a convicted person(3) ; so is an Advocate entiled to copy of 
‘judgment containing remarks against him.(4) 


71. Prisoner entitled to copies of any part of record.—A prisoner is 
entitled to have copies of all documents for which he asks and which he 
thinks necessary for his defence ; and a Magistrate acts contrary to law in 
idetermining whether such copies are necessary or not.(4) 


Inm MuthiaSwamiyar, SO M. 460, 17 
M. L J. 471. 6 Cr. L. J. 346 (1907). 

(2) (Bom. G. Gaz. Nov. 15, 1923, Part I, 
p. 16 . Not. L. D. No. 1778. Aug. 81, ^923). 

Vallabhram Ganpatram v. -EmA A. I. K. 19^0 
Bom. 122, 94 I. C. 881, 27 Cr. L. J. 689, 694. 


(3) Ladli Prosed v. Emp. 53 A. 724, A.I.Tt. 
1931 All. 36, 132 I. C. 837, 32 Cr, L. J. 864. 

(41 In re Godinho, 6 Bom. L. R. 540 (190^. 
( 5 ) (Cal.) 14 W. R* T7, 4 Mad. H. C, R. 

(Appx) 57. 


HINTS ON COPIES IN GENERAL. 


127 


72. Judge’s notes of evidence and proceedings—right of accused.— 

An accused person is not entitled to a copy of the record of the evidence and 
proceedings in the case, merely on the ground of an alleged probable hard- 
sliip. The High Court can call for and examine the record.(1) 

“But when the Judge's notes form the only record of the case, the 
parties should be allowed to have copies of such notes on paying the auth¬ 
orised charge for making the same.(2) 

73. Copy of proceedings in a Summary Register.— Held, that a con¬ 
vict IS entitled to copy of the proceedings in the Summary Register.(3) 

74. Complainant in a Crovrn-case entitled to a copy of order of die- 
charge.-(1) All prosecutors (meaning private individuals who are in fact 
complainants), though technically the Crown be the prosecutor, are affected 
by an order of discharge, and are entitled under S. 170 of the Presidency 
Magistrate’s Act (which corresponds in that respect to S. 548 Cr P C ) 
to copies of the order and depositions. Were it otherwise,’ the con¬ 
sequences would be very serious. For instance, a prosecutor (complainant) 
who charges another with defam.ation or dishonesty, if he cannot sustain the 

charge, might suffer an unjust imputation, unless by producing a true record 
of the proceedings, he could show that his action was bona fide.{*) 

( 2 ) When the complainant applied for a copy of the order of discharge 

which the Magistrate refused to give, on the ground that the complainant 

was not affected by tlie order, as the case was sent up by the Police on the 

information of the complainant who was a witness in the case and was not 

permitted under S. 495 to conduct the prosecution: Held, that every one 

complaining of an offence by which he has been injured is affected by the 

disposal of his complaint whether the case has been sent up by a police-officer 

or not. Such a person is therefore, entitled to ask for a copy of the MaaUf 
rate’s order of discharge.(5) ^ 

^5. Exclusion of time in obtaining copy of judgment.— The time 
taken in obtaining a copy of the judgment must be e.xcluded, in an appeal bv 

roLwm'"'’’ the period of limitation. (,S. 12, UmiUxtion Act 


com “PPeal—time how to be computed ?—For the purpose of 

computing the period of limitation for an appeal from the senZie of a 

Criminal Court by a person in Jail (i) the time taken in forwarding applica- 

r-^ ^ copies an . (n) m transmission of such copies to the Jail, as well as 
r** . u occupied in the actual preparation of eopies in the office of the 

Co^u^j^wj^th^men t or order was passed-have all to be included 


(1862) (Mad.) 1 H.C.R. 138 

(3) Mangi Ram v. King Emp. 0 P. R. 1909, 


(4) Em^ess through the Bank of Bangal v 
Roy 8 C. 166, 10 C. L. R. 190 (1881) 

[Sohnrs Cr. P. c!, nVh 
64 Jn 88 “).*^^ Singh, IOC. 
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in the time requisite for obtaining a copy within the meaning of section 12 of 
of the Limitation Act.(l) 

77. Jail appeal—delay in disposing of application for copies—to be 
excluded from limitation. —When a prisoner in jail applies through the 
Superintendent for a copy of the judgment in order to prefer an appeal, it is 
the Magistrate’s business to procure and forward the copy applied for and 
to arrange that this should be done. It is not proper for a Magistrate to 
return such application, after keeping it for nearly two months and a half, 
with an endorsement that a copy had already been supplied to the accused’s 
d&ughters. Any delay thereby caused will be excluded in the computation 
of the period of limitation for the appeal.(2) 

78. Reference by accused’s counsel to certified copies of evidence— 
allowed. —When the counsel for the appellant proposed in appeal to refer to 
certified copies of the evidence in order to show that the conviction was 
erroneous, but the Judge declined to allow this to be done and dismissed the 
appeal: Heldy that the counsel for the appellant was entitled to refer to 
certified copies of the evidence.(3) 

79. Copies of statements in Inquest Report to be granted.—(i) In a 
murder case, there is no objection whatever to the accused being granted a 
copy of the statements made by witnesses at the inquest inquiry, and if the 
inquest report was not in the Court, the Magistrate had power under S. 94. 
Cr. P. C. to call for it to be produced by the police.(4) 

(2) Statements made to police-officer in the course of an investigation 
under Chapter XIV are not public documents of which accused is entitled to 
get a copy and the procedure which governs the grant of copies of statements 
under S. 162, Cr. P. C., governs also the grant of copies of statements made 
at the inquest (that is to say, copies may be asked for when the witness con¬ 
cerned is called and is under cross-examination).(5) 

80. Copies applied for to be granted—non© other to be thrusted on 
applicant.— Where the complainant applied for a copy of a certain order, but 
the Magistrate directed that copies of two more orders be also supplied for which 
all the complainant had to pay cost: Held, that it is for the litigant and not for 
the Magistrate to decide what copies he should have, and the Magistrate’s 
action in thrusting on the applicant copies which he did not want and in 

making him pay for them was without any jurisdiction and must be depre¬ 
cated.(6) 


(1) Emp» V. Lingaya, 9 M. 258, 1 Weir 789 

(1880). ^ ^ 

(2) Maung Z<^ v. Quem Emp. (Bur.) 
U. B. R. 1892—1896, Vol I. 5 [S. Row’s Cr. 

Dig. Vol. I. Col. 882]. 

(3) Mana v. King Emp, (Oudh) 11 O.C. 860, 

9 Cr. L. J. 65 (1909). 



(4) Id re ChauUt A. I. R. 1925 Mad. 424, 
20 M. L. W, 745, 85 I. C. 42, 26 Cr. L. J. 426 
(1925)* 

In re Peramasami Pagudu, 98 I.C. 532, A.I.R. 
1926 Mad. 183, 27 Cr. L. J. 100. 

(5) Amar Singh "V, Sadku Sinhg, 6 L. 896, 
A. I. R. 1925 Lah. 361. 86 I- C. 709, 26 Cr. L. 
J. 853. 
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CHAPTER X. 

PROOF OF STATEMENTS MADE BEFORE POLICE 

Introductory. (1) The first proviso to S IG 2 Or P r 
written statem^nf ^ lo-tf, cr. F. C*, allows the use of 

nr\nA*4-^ . purposes of contradiction under S 145 T P' a 4-u 

condition that that statement is -duly proved ” lJn;io H 
question often ariE^c fu t ^ roved. Under the circumstances, 

.» » to be “ddeTd r r""" P™"' »' "‘““d 

ciicted by it, or mav th^ the witness contra- 

understanding that the wr'r* Ti it straightway on the 

it is rialT V - Proved ? AnLer is 

the Court as^'itsuitsThe ^ 

proof at t’he trial ‘“"g as the writing is not left without 

..„eb . 

.. r.r:. ^^"“e^irhr' ''■ 

he proved by Wm later on.'(l) ^ueh other facts will 

b.» *'»• "■,s: 

High Courts in sevTrT been answered by Hon ble Judges of 

briefly indicated herds Z 

(a) Every omission is not a confradiction. 

(b) Much depends on the natnr^^ np fi 

the brevity of the narration ^1 ich edter'd""’ 

material fact (e. g.. the name of an,- caused the omission or was it a 
then but later supplied in Court by way ^ bupr^erndd"'"'' " 

at. omission is highly obTectionTbir'as^'lt i's'h'kefy 

secution. ■•^oborat.on as to the rest of the story told by the pro¬ 

be questioned a 7 tdvhcthdddoT 7 lirtd''"°*^ statement can very well 
fact in question. ‘tness had mentioned the particular 

-i»r. IlbjiZttZLTff•" '■'« 

document, such objection must be t P mode of proof of a particular 

^^tanlaVs Evidence 2nd Ed. p. 330. ' - - I root may 


130 


POLICE DIARIES AND STATEMENTS 


then be at once supplied by the party who produces the document and wants 
to have it proved.(1) 

Relevant provisions of law. 

(i) S. 162, Cr. P. C. —(1).Provided that when any witness is 

called for the prosecution in such enquiry or trial whose statement has been 
reduced into writing, as aforesaid, the Court shall, on the request of the 
accused, refer to such writing & direct that the accused be furnished with a 
copy thereof in order that any part of such statement, if duly proved, may be 
used to contradict such witness in the manner provided by section 145 of the 
Indian Evidence Act, 1872. 

{it) S. 145, I. E, A.“but if it is intended to contradict him (the 

witness being cross-examined as to previous statement made by him) by the 
writing, his attention must before the writing can be proved, be called to 
those parts of it which are to be used for the purpose of contradicting him.” 

{u‘i) S. 136. Cl. 2nd, I. E. A.—runs thus :— “ If the fact proposed to be 
proved is one of which evidence is admissible only upon proof of some other 
fact, such last-mentioned fact must be proved before evidence is given 
of the fact first mentioned, unless the party undertakes to give proof of 
such fact, and the Court is satisfied with the undertaking.” 

(iu) Section 67,1. E. A.—If a document is alleged to be signed or to 
have been written wholly or in part, the signature or the handwriting of so 
much of the document as is alleged to be in that person’s handwriting must be 
proved to be in his handwriting. 

(u) S. 58,1. E. A.—No fact need be proved.which the parties 

thereto.agree to admit at the hearing.Provided that the Court may 

...require the fact admitted to be i^roved otherwise than by such admissions. 

Notes and Comments. 

A. STATEMENTS TO BE DULY PROVED. 

1. Police-odScer’s notes of statements to be used after proper proof 
thereof. — A police-officer’s notes of the statements made to him in the course 
of investigation, and recorded by him under section 161, Cr. P. C., should, if 
used at all at the subsequent trial, be used only after proper proof of them, 
and of the circumstances under which they were recorded, has been given, and 

under the direct sanction of the presiding Judge.(2) 

Note, The law remains the same, in fact greater emphasis is now laid on 
the proof of statements if they are at all to be used for the purposes o 

contradiction. ^ 

2. Material to be legally proved—witness to be asked to ®*P|**“ * ® 
oontradiction.— A Judge has no right to test the evidence given m y 

matter which has not legally been made evidence (in this case, c^ r^esj^ 

tl) Abdul Samad V. Gunendra Krishna (2) Queen-En^. v. Nasiruddin 

1925 Cal. 552, 82 I. C. 974. (1804). 
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Police Hoznamcha not legally proved). He has the right and the duly to test 
a witness’s evidence by putting questions to him for the purpose of clearing 
up any matters which may be ambiguous or doubtful (S. 165, I. E. A.), but. 
before he is justified in commenting adversely on a witness’s evidence two 
things are necessary ; (1) the material to be used should be legally proved and 
thus made evidence, and (2) the witness should be called upon to explain the 
contradiction, if any,—it being an elementary principle of justice that no 
person should be condemned without being given an opportunity of being 
heard in his own defence.(l) 


3. Prove the written statement and put it to the witness.—The only 
way a witness can be contradicted by statements made to the Police under 
the provisions of S. 162 Cr. P. C., is to prove his written statement and to 
put it to the witness under S. 145 of the Evidence Act to permit him to 
explain the contradictions, if any. Statements made to the Police cannot 
be used at a trial in any other way.(2) 

4. Statements recorded under S. 162, Cr. P, C. to be admitted in evi¬ 
dence only after they have been duly proved—procedure ^Where a Sessions 

JudL'c, in the course of cross-examination of a witness, admitted in evidence 

at the request of the accused’s Pleader, the written record of a statement made 
by the witness before the police, in order to discredit his statement in Court, 
Mr. Justice Fawcett explained the law thus :—■ 

(/) S. 162y Cr. P. C .—“ There is no doubt that, under S. 162, Cr, P. C. 
the fact that no such allegation (as is made in Court) had been made by the 
witness to the Police could be proved in order to discredit him under S. 145, 
E. A. But S. 162 says that the accused may be furnished with a copy of the 
statement of a witness, -in order that any part of such statement, if dnly 

proved, may be used to contradict such witness in the manner provided bv 

S. 145 of the Evidence Act.” 

(//) If duly proved. —- The words ‘if duly proved’ clearly show that the 

record of the statement cannot 66- admitted in evidence straightway, but the 
police-officer who recorded the statement should ordinarily be examined as to 
any alleged statement or omitted statement that is relied upon bv 
the accused for the purpose of contradicting the witness ” 


(in) s. 67,/.£. The provisions of S. 07 of the Kvidence Acf 

app y to this case as well as to any other similar case. Of course, if the 
particular police-officer who recorded the statement is not available other 
means of proving the statement may be availed of, c. g., evidence that the 
Statement is m the handwriting of that particular officer.”(3) 

Emperors. Ibrahim 8 I. eost A I R -^iuVn ^ 

1028 Lah. 17. 103 1. C. 807, 28 Cr L J ftfta wholly or in part by any person, the 

(S) fCing Emp, V. Vithu Balu, A. I. r’ 1904 the d*or*i?mJnV^^ much of 

Bom. 510, 83 I. C. 1007. 26 Cr. L J ^ ^ u }* »*ieged to be in that 

JVoi, :-S. or of the Indian Eviden'ce' Act V^his l,and?4Uln^'"®'' ^ 

"o * 
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5. “If duly proved*"—signidcance.—The words “if duly proved” 
indicate that vhe record of the statement cannot be admitted straightway, 
but the officer before whom the statement was made should ordinarily be 
examined as to any alleged statement that is relied upon by the accused 
for the purpose of contradicting the witness.(l) 

The statement by which it is sought to contradict the prosecution 
witness under S. 162 must, therefore,— 

(i) be either proved by the investigating officer, or 

(ii) must be admitted by the witness in his cross-examination, or 

(Hi) must be proved in some other way—before it is put to the witness 
under S. 145, Indian Evidence Act, 1872.(2) 

6. “Any part of the statement, if duly proved’*.—These words lay 
emphasis on the necessity for proving the statement of the witness. They 
do not refer to the proof of the writing, i.e» to say, the contradiction 
must be established by proving that the part of the recorded statement, 
used for contradicting a witness, actually represents what was said by 
him to the police-officer. It is not sufficient merely to prove the writing 
as contemplated by section 145, Evidence Act.(3) 

B. METHOD OF PROVING PREVIOUS STATEMENT. 


7. How to prove it?—In order to “prove it duly,” the accused must 
prove ii either by cross-examination of the witness or of the police officer 
who recorded it but, to use the words of section 145 of the Evidence Act, 
“ if it is intended to contradict him” (i. e. the witness) “by the writing, 
his attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him.” 

Object of referring to the writing.—The object of the provision is 
to give the witness the chance of explaining or reconciling his statements 
before the contradiction can be used in evidence and, in Bal Gangadkar 
Tilah's case,(4) the Privy Council pointed out the impropriety of treating the 
oral testimony of a witness as rebutted by statements made by him 
and contained in documents in evidence, unless such statements were put 


to him in cross-examination.(5) 


8. Method of proving the statement.—Those parts of the statement 
to the Police which are used iu cross-examination to contradict the witness 
must be proved and brought on record. This can ordinarily be done by 

the admission of the witness that he made the statement or by examina¬ 
tion of the police officer who recorded it. If the latter course is necessary 


(1; (King-Emp. v. Vithu Balu (A. I. R. 1924 
Bom. 510—para 4 (ib ^upra —folld ) 

(2) Shaikh Usman v. Emp. 52 B. 195, A. I. 
R. 1 U 28 Bom. 28 , 107 I. C. 57, 29 Cr. L.. J. 


221 . . „ 

(3) Emperor y. Ajit Kumarj A, I. R. 


1945 


159, 220 I. C. 273, 46 Cr. L. J. 092 at 

1) 39 B. 411—P.C. 42 I-A. 135, 20 I-C* ®39. 

1) Madari Sikdar v. Emp. J' 

1927 Cal. 574, 102 I. C. 550, 28 Cr. L. J. 
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in order to avoid delay there can be no objection to allowing cross-exami¬ 
nation subject to subsequent proof of the statement.(1) 

9. In the manner provided by Sec. 145, Evidence Act.—These words 
are 'Certainly ill-chosen, because section 145 does not actually provide for 
a manner of contradicton at all but a manner of cross-examination. There¬ 
fore, the attention of the witness should be called to those parts of the 
diary entries by which it is intended to contradict him, in order to enable 
him, if he desires so to do, to furnish an explanation for any alleged contra¬ 
diction or material omission. The witness should be allowed to read 
the relevant passage or it should be read out to him by the cross-examiner 
and he should be asked whether he wishes to offer any explanation of 
the statement which is alleged to represent what he had said. If this pro¬ 
cedure has not been followed, the defence is not entitled to place any 
reliance on anv of the alleged contradictions wdiich have been brought on 
record. (2) 

10. Directions.—The method of proving the previous statement is :— 

(1) when the witness is confronted with his alleged previous statement, to 
elicit from him an admission that he made it; 

(2) to call the investigating officer and to obtain evidence from him 
as to the nccuriicy of the recor-l. and 

(3) to adduce any other legal evidence in order to establish the fact 
that the alleged previous statement was made, c.g. by the evidence of 
a witness wdio was ]>re.sent at the time when the statement was recorded. 

After the parts so proved have been brought on record, they should 
be exhibited.(3) 

C. HOW TO PROVK AN OMISSION ? 


11. Omissions.—Stating something which the witness in Court did 
not state before the Police—is a contradiction under S. 162.—Where a wit¬ 
ness stated in Court that he saw the two accused passing through the village 
and thereafter he did not see them at their house, while before the Police 
all that he said was that the accused had been found absent from the village 
after the occuricnce ; the Sub-Inspector too saying that much ; wh'le the 
learned Jmige, relying on the ruling (which on facts must be regarded 
as an obiter tUctum) in Badri Chaudhury v. E/nperot\{4,) (where it is 
said ; that “it is not permissible to use the recorded statement as a whole 


<1) J^ga V Khine v. Emp., A. I. R. 1935 
Rung. 98, 155 I. C. 60, 30 Cr. L. J. 665. TJiis 
was followed in Shiv Lai v. Emp. A. I. R 
1038 Nag. 110, 172 I. C. 156, 39 Cr. L. J. 
08. 

(2) {Madari Sikdar 28 Cr. L. J. 582, Bo/ 


Gauga dhar Tilak, 39 B. 441. Iqbal Ahmad, 44 

Emperor v. Ajit Kumar 
Ghosh, A. I. R. 1945 Cal, 159, 220 I. C 237 
40 Cr. L. J. 092 at 702. 

citid) Eumar Ghosh, above 

(4) 27 Cr. L. J. 302. 
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to show that the witness did not say something to the investigation 
ofificer) ; believed the evidence of the witness at the trial: 

Held, that to construe S. 162, Cr, P, C. as meaning that while any part 
of the statement of a witness to the Police may be used to contradict him, 
yet if the contradiction consists in this, that a statement made at the trial tva^ 
not made in any part of the statement to the Police, a contradiction cannot 
^ be proved, seems to be an artificial construction, and that the same cannot 
I be adopted. (The evidence of the Sub-Inspector that the witness did not 
I state before him that he had seen the accused passing through the village is 
relevant and, on the strength of it, the witness's evidence in Court must 
be discarded.(l) 

12. There must be a statement and a recorded statement for use 
under S. 162.— The question is : whether the statement made before the 
Police by the witness that he did not say anything to the Police about 
the occurrence is a statement within the meaning of section 162, Cr. P. C.? 
Held (i) that the absence of a statement is not equivalent to a statement, 
(ii) that, for the application of section 161, there must be a statement 
which is capable of being recorded and has been reduced into writing and 
(m) that, therefore, if a witness says: “I did not make a statement to 
the Police,” it cannot be a statement under section 162, Cr. P. C.(2) 

13. It’s only what is recorded that a witness is to be contradicted 
by—not by omissions. —It is only what is written in the police diaries that 
can be used under section 145 of the Evidence Act to contradict the wit¬ 
ness and what the Sub-Inspector states that a witness said (but not reduced 
to writing) or did not say is inadmissible in evidence. 

Mark those portions of statements. —The way to prove the 
portions contradicted is for the accused to mark those portions and to have 
the copies proved by the writer.(3) 

14. All omissions are not contradictions—each case on its merits.— 
Where it was contended on the authority of Iltaf Khan v. Emperor (cited 
above) that certain omissions in the statement of a witness made to Police 
amounted to contradictions and that counsel for defence should have been 
allowed to cross-examine the witness with reference to those omissions ; 
Held that all omissions are not contradictions and that it must be left to 
the Court in each particular case to decide whether the omission in question 
amounts to a contradiction or not. 

For instance : if a witness has stated that a certain number of persons 
effected an entry into a house but has not stated the mode in which they 

{\) Iltaf Khan V. Emp, 5 P. 3i6, A. I. R. 1927 Cal. 257> 100 I. C. 858. 28 Cr. L-J. 

1926 Pat. 302, 95 I. C. 396, 27 Cr. L. J. 273. _ * , o 

796. (3) Dhitram Singh v. Cr^n, A. I. R. 1928 

(2) Aifruddin v. Emp, 53 C. 890, A. I, R, I/ah. 307, 108 I. C. 162, 29 Cr. L. J. 343. 
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effected that entry, such an omission cannot ordinarily be held to be a 
contradiction. 

But if a witness stated before the Police that three persons were 
beating another person and later in Court, while speaking of the same 
incident, stated that four persons were beating that person, such an ad¬ 
dition in the later statement, or omission of the name of the fourth person 
from the original statement, would be a contradiction. 

—In the present case, a witness had omitted to state to the 
Police that he had joined in the pursuit of the dacoits but in Court he said 
that he had pursued them : held that his statement on this point must be 
received with caution as to identification of certain persons during the course 
of this pursuit, tho* the said contradiction does not vitiate the trial.(1) 

15. At the discretion of the Court. —Where the learned Judge remarked 
that ‘*a witness cannot be confronted with the unwritten record of an 
unmade statement” : held that it must be left to the Court in each particular 
case whether the omission amounts to a contradiction or not. Obviously 
there may be omissions in the previous statement which make it inconsistent 
with, and, therefore, contradictory to, the evidence given by the witness 

in Court.(2) 

16. An omission is not contradiction.—Mr- Justice Burn observed 
“Whether it is considered as a question of logic or of language, “ omission” 
and “ contradiction ’* can never be identical. If a proposition is stated, any 
contradictory proposition must be a statement of some kind whether positive 
or negative. To contradict means to *’ “speak against” or in one word to 
“gainsay.” It is absurd to say that you contradict by keeping silence. 
Silence may be full of significance but it is not “ diction ” and, therefore, it 
cannot be “contradiction.” Thus it is clear that a statement under section. 
162, Cr. P. C., cannot be used during an inquiry or trial in order to show that 
a witness is making statements in the witness-box which he did not make to 
the Police. Such statements should not be used to show “ development ” of 
the prosecution case.(8) 

17- Omission of details.—Entries of statements in the diary are 
notoriously very condensed and the omission of some details in the note of a 
statement is not always a sure indication that such detail was absent from 
the statement, and certainly a Court should never use such an absence as a 
contradiction without taking the evidence to prove that no such thing was 
stated. (4) 

(1) Hazara Singh v. Emp, 9 L. 389, A. I. R. (8) Pounusami Chetty^ v. Emp. 56 M. 475, 
1928 Lah. 257. 108 I. C. 167, 29 Cr. L. J. A. I. R. 1038 Mad. 872, 143 I. C. 424, 34 Cr. 
848 (1928) followed in the case cited next. L. J. 583. 

(2) Mahindar Singh v. Emp.t A. I. R. 1932 (4) Deolal Mahton v. Emp. A. I. R. 1933 

Lah. 103, 185 I. C. 209, 83 Cr. L. J. 97, Pat. 440, 145 l.C. 426 (2), 34 Cr. L.J. 948 (2). 
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18. Omissions cannot be proved.—Section 162 does not permit 
the use of statements to the PoJice for proving omission such statements 

can be used for purpose of contradiction. Contradiction means the setting 
of one statement against another and not the setting up of a state¬ 
ment against nothing at all, e.g., if a witness in Court says; I saw A 
running away,” he may be contradicted by his statement to Police I did not 
see A running away.” In order to prove an omission the whole statement 
has to be used, and if that is done, the prosecution might claim to make use 
of it also for their own purpose (e. g., corroboration) which would be clearly 
against the policy of the section. 0) 

19. Question the police-officer.—Where the Sessions Judge filed a 
number of statements recorded in the case diary to prove omissions ; heM that 
the record made in the case diary does not purport 1o be either thorough or 
complete. The absence of a statement in the case diary is not in itself 
evidence that such statement was not made. The proper way to prove an 
omission is to question the police officer who wrote the diary whether a 
particular statement was made to him. He may be able to say that it was 
not made to him because he feels sure that if it had been made it would have 
found a place in the case diary. If he cannot say so, an omission cannot he 
proved by filing the case diary, (or copy of statement).(2) 


20. Unimportant details to be ignored. —A Court should permit a 
statement recorded under section 162 to be used for the purpose of proving 
an omission only when it is sure that the omission could not have occurred if 
the statement had really been made. Investigating officers are not expected 
to record unimportant details given by the witnesses, and so the absence of 
such details in the case diarj' is no proof that statements were not made by 
the witnesses.(3) 


21. Omission in substance a contradiction. —When it is sought to 
prove an omission from a previous statement -which, if established, would 
amount in substance to a contradiction, the defence counsel (or the Judge 
himself) should put such questions to the investigating officer as may be 
sufficient to ascertain what the witness really said with regard to the matter 
in respect of which he is supposed to have contradicted himself. 

E. g. if A in his evidence had said that B, C and D were present at the 
time of occurrence but the name of D, did not appear in the police diary 
(or statement) it is not sufficient to ask the investigating officer whether there 
was any note in the diary of D’s name or whether the name had been men¬ 
tioned to him by the witness ; a further question should be put in order to 
ascertain : what tlie witness had said to him as regards the recognition of the 
people who were present the time of occurrence ?(4) 

(DSMauiat v. Jim*. A.I.R. 1937 Nag. 50, (3) In Guruva Vanman, A. I. R- 

167 I. C. 61. 38 Cr. L. J. 830. 385, 217 I. C, 275, 46 Cr. L. J. 294. 

(2) In re Packirisami Pillai, A. I. R. 1942 i^mperor v, AJit Kwnar Ghose 

Mad. 288 (2). 199 I. C. 833, 43 Cr. L. J. 582. Cal. 159, 220 I. C. 237, 46 Cr. L. J- ^ 

706. 
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' CHAPTER XL 

DYING DECLARATIONS THEIR USE AND VALUE. 

* 

Introductory. (1) A statement, verbal or written, of relevant facta 
made to a police-officer, during an investigation under Chapter XIV of the 

Criminal Procedure Code, by a person wffio is dead, is itself a relevant fact 

when the said statement is made by the said person : 

(i) as to the cause of his death, or 

(n) as to any of the circumstances of the transaction which resulted 
in his deatli, 

(m) in cases in which the cause of that person’s death comes into 
question, 


(itj) whether the person who made them was or was not, at the time 
when they were made, under expectation of death, and 

(i>) whatever may be the nature of the proceeding in which the cause 
of his death comes into question.(1) 

(2) Section 162, Cr. P. Code runs thus :—“Nothing in this section 

shall be deemed to apply to any statement falling within the provisions 
of S. 32 cl. (1) of the Indian Evidence Act.” 

A dying declaration, as such, is admissible in evidence so long as the 
provisions of S. 32. Cl. ( 1 ) have been satisfied. It is immaterial, so far as 

alone IS concerned, whether it is a consistent statement or one 
at contradicts itself or contradicts some other statement. What weight 
or value can be attached to it is. however, a different mattcr-it may be 

any otter" IT ^ as 

any other statement may be. 

to f^ct necessary to be proved in order 

th;ris^esr,ir:rb tid^e i 

dying declaration by B. A must prove ts'nb." 

Before statements or depositions under S .32 or as ...» i • . ■ 

is dead, that the statement delates to T" 

moreover, relevant in the case and so forth 'xhrt t r 

is on the p^on who wishe^to give the evidenee.(2) Proving tins 


Pled] Endenci Act. ada- 


(2) Amir AH and iVoodroJfc, Evidence. 
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Relevant provisions of law. 

(i) S. 32 cl. (1) I. E. A. (reproduced above.) 

lUtbsiraiion (a)—(i) “The question is whether A was murdered by B, 
or (ii) A died of injuries received in a transaction in the course of which she 
was ravished and the question is, whether she was ravished by B ; or (in) 
the question is whether A was killed by B under such circumstances that a 

suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 

respectively to the murder, the rape, and the actionable wrong under con¬ 
sideration are relevant facts.’* 

(n) S. 158 I. E. A. Dying statements may be contradicted or cor¬ 
roborated.— “Whenever any statement, revelant under S. 82 (or 33). as 
proved, all matters may be proved either in order to contradict or cor¬ 
roborate it, or in order to impeach or confirm the credit of the person by 
iffhom it was made, which might have been proved if that person had been 

called as a witness and had denied, upon .cross-examination, the truth ol 
the matter suggested.” 

(Hi) Declarant must be one who, if alive, would have been a com¬ 
petent witness under 118,1. E. A.— It should be borne in mind that the 
declaration of a person who is dead takes the place of the living testimony 
of a witness in Court and, therefore, the person whose declaration, on 
being duly proved, is to be read as evidence in the case, must have been a 
competent witness within the purview of Section 118 of the Evidence Act 
If, for instance, the declarant was diseased, or so imbecile, or old, or ot tender 
years, as to be unable to give a rational or intelligent account of what 
he had seen or heard or done on the particular occasion, his declaration 

would be excluded from consideratiou.(l) 

(iv) S 118 I. E. A—“Who may testify?-Ad persons shall be com- 

petent^o testify, unless the considers^ 

or mind, or any other cause of the same kind. 

.. Explmlim.—f, lunatic Is not incompetent to UMly, on css ,e „ 
p„v.ntcd by bl. lunacy f„m und.csunding the ,uest.<». put to Inm, mtd 

giving rational answers to them.” 

Notes and Comments. 

A. GENERAL PRINCIPLES. 

. I /i\T E A _S. 82 was intended by the 

1. Object of Section 32. el- (D E E declarations, i.e.. to say. 

framers of the Act to proyde statements shortly before 

■\?here a person mortally injured,_______—_ 


(1) For reference, see Field's Evidence, 
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his death regarding the cause and other circumstances of the injury* As 
the dead person who knew the truth cannot be called as a witness, these 
statements may be given in evidence.(l) 

2. Ground of admissibility.—The ground of admissibility of ‘‘dying 
declarations” is said to rest, firstly, on necessityy the injured person who 
is generally the principal witness being dead, and secondly, on the presumption 
that the solemnity of the approach of death impels the party to speak the 
truth and supplies the obligation of an oath. The general ground of the 
admissibility of the evidence mentioned in this Section is that, in the case 
then in question, no better evidence is to be had.(2) 

3. Probabilities of truth at the last breath.—The ground on which 
a dying declaration is admissible is that, when it is made, the declarant 
is in a condition in which, according to the experience of mankind, it is not 
less likely that what he says is true than if it had been said before a 
Magistrate under sanction of an oath and in the presence of the pri- 
soner.(3) 

4 . **Necessity” is the reason for receiving such evidence.—The 
Courts have been driven to accept this evidence by the necessity of the 
case; the necessity arising from this that the injured person, who might be 
the principal witness against the prisoner, is dead. But such necessity 
in not a ground for receving evidence which ought, on other grounds, to be 
excluded.(4) 


5. Motive to falsehood silenced—powerful consideration to speak 
the truth.—The general principle on which evidence of this kind is admitted 
is, that it is made in extremity, when the party is at the point of death and 
when every hope of this world is gone; when every motive to falsehood is 
silenced and the mind is induced by the most powerful considerations to 
speak the truth—-a situation solemn and so awful as is considered by law 
to be sufficient create an obligation equal to that which is created by a 
positive oath administered in a Court of Justice,(5) 

6. “Person” must not be read as “persons”. —If a statement, written 
or verbal, is made by several persons, and one or some of them is or are 
dead, and one or others is or are alive, the statement of the deceased person 
or persons is admissible under Section .32, notwithstanding that the other 
person or persons, who also made the statement, is or are alive. The 
statement of the person who is dead is admissible.(6) 


7. Must be statements of ‘ relevant facu.'—Mark the language 
section : “Statements of relevant facts, made by a person who is dead * 


of the 
arc 


(1) Queen Emp. v. Abdulla, 7 A. 385, 390, 
F. B .—Per Petharam, C. J. 

(2) Amir AH and Woodroffe, Evidence. 

(3) Reg. V. Dissorttnjan Mookerjee, (Cal.) O 
W. R, Cr. 75 

(4) Ibid. 


V All vuc inacier ot Hhexkh a cnoo \ 

^' It. Cr. 11. Woodcock's case cited). 

(6) Chandra Nath v. Nimadha Bhattacharice 
2G C. 230. 3 C. W. N. 88 (1808.)—Civil. 

Note. 3 sisters execu)ed a deed. 2 died 
one was living. Recitals were admissible. * 







140 


POLICE DtABIES AND STATEMENTS 


themselves relevant in the following cases.’* Therefore, any matter which 
would otherwise be irrelevant under the Evidence Act would also be irrelevant 

imder this section.' {Section 32, I.E.A* opening clause). 

8. Exact questions put and answers given.—When a dying declara¬ 
tion is not a continuous statement made by the dying person, but is 
elicited in answers to one or more questions, the document, to be really, 
of use, should clearly set out the exact questions put and the answers 
made to them. If such a declaration is taken down in writing, it should 
be done in the language in which it is made.(l) 


9. Numerous injuries—could not have spoken.—(1) When the 
deceased had received numerous and very severe injuries on his head : held 
that there were grave doubts as to his being in a condition to utter even 
a single word after injuries had been inflicted on him.(2) 

(2) Where the deceased had received 42 gun-shot wounds in the liver, 
heart, stomach and lungs, and there was haemorrhage causing a great deal 
of shock, the probability is that he would become unconscious within a few 
minutes and be unable to make a dying declaration.(3) 


10. ‘‘Nature of proceedings” S. 32, Cl. (1).—The nature of proceedings 
in which the cause of death comes into question need not necessarily be a 
charge of murder or homicide. It may be a charge of a different nature, or of 
other offences when the charge of murder fails, or it may be a civil action.(4) 

11. M ann er of recording declaration.—It is desirable that a Mag¬ 
istrate recording a dying declaration, who has occasion to put any question 
to the deponent, should record that question and also the answer. The 
danger of omitting to take this precaution is that some leading question 
may be put, and unless the Court has the question before it, it may not be a 
position to judge how far the answer given was a spontaneous one or 

not.(5) ' 

B. ADMISSIBILITY OF DYING STATEMENTS. 


12. Dying statement before Police admissible in evidence against 

accused._S. 162, Cr. P.C. expressly declares the statements of witnesses reduced 

into writing by the Police, unless when dying declarations, inadmissible m 
evidence against the accused.(6) 

13. Excluding dying declarations, other statements before Police 

inadmissible. _Where in a case of riot and murder, the wounded persons 

made statements to the Sub-Inspector of Police, and the Sessions Judge 


(1> King Emp. v. Mathura Thakur, (Cal.) 
6 . C.VY.N. 72(1002). 

(2) Raianlal'V. Emp.f A. L R. 1933 Oud. 
833.146I. C. 881,85Cr. L.J.45. 

(3) Anant Ram Mayarom v. Emp., A. X. K. 
1038 Lah. 262,174 I. C. 989, 39 Cr. L. J. 


(i) Parma J^and V. A- I- 

ig. 840, 190 I. C. 849. 42 ^•/*n^‘l948 

(5) Rambia Misser v. Emp.* A. • • 

307. 210 I. C. 210, 45 Cr. L. J. 213. 

(6) Bahawla v. Empress 17 P- B- 1886 , Cr. 
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appeared to have relied on them as evidence against the accused : Held, that 
excluding dying declarations other statements cannot be legally used as evi¬ 
dence against the accused.(1) 


14. Statement in police-report or made to another person during 
police inquiry.— Held, that statements embodied in first reports to the Police 
or statements made by a witness to another person in the course of a Police 
inquiry are not ordinarily admissible in proof of the facts stated, though they 
may be admissible (^) to rebut the suggestion of recent fabrication of a case, 
or {iiy under section 32 of the Evidence Act.(2) 

* 

15. Dying statement before Head Constable.—(1) In a case of mur¬ 
der, the statement made by the deceased which he made not only before his 
neighbours but also before a Head Constable, was admitted as relevant evi¬ 
dence under S. 32, cl. (1) of the Evidence Act.(3) 


16. Dying declaration written by Police admissible if document 
itself put in and proved.—A dying declaration taken down by a Head Cons- ' 
table in wr4ting under Section lti2, Cr. P. C., is admissible when the document 
Itself be put in and formally proved by him. It is not proper to allow him to 
give evidence as to its purport oraIly.(4) 


17. S. 32 (3) I. E. A.—'(1) Declaration against penal interest 

Me as one against pecuniary or proprietary interest.—( 1 ) Sections 32 (3) of 

the Evidence Act puts a penal interest on the same footing as a pecuniary or 
proprietary interest, and that covers a person’s incriminating statement that 
he had taken part in the perpetration of an offence. 


(2) As well against the declarant as against others.— Such a statement 

may also be used against third persons provided that the reference to such 
third persons is not foreign to that portion of the statement which is against 

the interest of the declarant. All connected facts are relevent which are 
necessary to explain the specific facts against the declarant’s interest or 
are expressly referred :o in the declaration against interest. 

(3) Weight to be attached to such declaration.— But, altliough the 
tvkole statement of a deceased person is admissible in evidence, the value 

which the Court will attach to such evidence will depend upon the circum¬ 
stances of each case.( 5 ) 

18. Dying statement relating to robbery in a case of robbery and 
murder—<i) Admissible.— In a case of robbery and murder, it was contended 

that the dying declarations were not admissible under S. 32 (I), I E A 

lar as tlie charges under Ss. 392 and 397. I. V. C., were concerned, inas 

much as the cause of the deceased’s death did not come in question in the 

(1804)?’““" >9 'V. R. Cr 144. 

(2) (Oud.) 5 O.C. 246. (.S. Row’s Ev n SR'^l (C. P.) 7 C. P. 14 . 

(3) Qu,.„En,p. V. 
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trial of those charges, and that a dying declaration as to the cause of death is 
only admissible when the causing ot death is the subject of the charge : 

Held that the words of S. 32 are very wide and it is not necessary that 
the charge should be one of homicide ; the evidence as to the cause of death 
was relevant to the charge of robbery and, consequently, the cause of death 
u e. to say, the assault committed by the appellant came in question in the 
trial, (6 W. R. Cr. 75 referred for a dying declaration being used as evidence 
in a case of rape—one of the illustrations to S. 32 also referring to a dying 
declartion in a charge of rape). The Indian Law is not the same as the English 
Law on this point. 

(u) Dying declaration also evidence of conduct under S. 8. The 
d 3 dng declaration in this ease was also held to be admissible under S. 8 of the 
Evidence Aat, as a part of the res gestae, A statement made by the deceased 
immediately after the robbery, regarding the robbery as also regarding the 
assault committed in the course of the robbery, was admissible, though the 
peason who made it could not be called to depose to it on oath. The truth in 
Ss. 8 and 32 may overlap in some cases, but they provide for different and 
distinct conditions. A statement, for instance, which would not be admissible 
under S. 8, may be admissible under S. 32. 

{iii) Statement of accused under S. 164 also evidence of conduct. 
Held also that the statement made by the accused who had been sent up for 
his confession being recorded under S. 164, Cr. P. C., is admissible as evidence 

of conduct.(l) 


19. Previous statements as to motive inadmissible.— (1) Where there 
was said to be a motive at the back of the murder in that the accused had 
been on intimate terms with the deceased’s sister whom she (the deceased) 
wanted to give away in marriage to another person, and certain statements 
made by her in this respect were admitted in evidence. HeW (following P. C. 
ruling in Pakla’s case) that the said statements were inadmissible.(2) 

(.») Statements as to motive made by the deceased do not relate to 
the cause of death or to circumstances of, the transaction which resulted in 

his death, and are therefore wholly inadmissible.(3) 

20. First informant dead—report admissible.— If the informant is 
alive, the F. I. R. is not substantive evidence but if he is dead, it is admissi¬ 
ble under section 32, or section 8 of the Evidence Act.(4) 

C DYING STATEMENTS MAY BE CONTRADICTED 

OR CORROBORATED. 


21 S 158 places statement used under S. 32 on the same footing as 

• - - -- ■ ‘ V ^ T T 


(1) Lalji Dmadh v. Emp. 6 P* A. I. R. 
1928 Pat. 162, 106 I. C. 698, 29 Cr. L. J. 106. 

—Q.. E. V. Bissorunjun Mookerjeet 6 >V. it. 

Cr. 75, refd to. t t n 

(2) Public Prosecutor v. Aiumgan, 1. L- 
( 1921 ) M. 503 A. I, R- 1941 Wad. 359, 199 


I. C. 76, 42 Cr. L. J. 664. ^ 

(3) Lire : Baggam, R* _ 

A. I. R. 1941 Mad. 101, 192 I. C. 586, 42 G . 

f4.}^fmpcror v. Mohammad A^I. R- 

1943 Cal. 74 , 205 I. C. 92, 44 Cr. L. J. 322. 
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Advocate that, the statement of a woman (Mst. Amiran) recorded under S. 
164, Cr. P. C., could be used for contradicting her only if she was actually in 

Court as a witness for the prosecution and that as she had died it could not 

be done : 


Held that Section 158 of Indian Evidence Act places a person whose 
statement has been used as evidence under Section 32, I. E. A,, in the same ca¬ 
tegory as a witness actually produced in Court for the purpose of contradicting 
MsL Amiran by her statement made before the police-officer during the inver- 
tigation ; she must be treated as a witness actually produced in Court, and it 
must further be assumed that her previous statement made before the Police 
was put to her in cross-examination, as required by Section 145, Indian 
Evidence Act, and that she denied its correctness. 


That necessitated proof of her statement before the Police and, as it 
has been proved, the Sessions Judge rightly admitted it for contradicting the 
statement made by her before the Magistrate under S. 164, Cr. P. C., being 
read as evidence under S. 32 cl. (3) of the Evidence Act as ‘‘ a statement 
made by a dead person which, if true, would have exposed her to a suit for 
damages for causing death of the deceased.”{1) 

22. Dying statements can be used as corroborative, and as indepes- 
dcnt evidence. — Held, that where the document can be brought under S. 32 
by proof of the death of the person who prepared it or other facts contemplat¬ 
ed by the said Section, it can be used not only as corroborative but also as 
independent evidence.(2) 

23. Person making a declaration surviving—declaration may be used 
as corroboration. —When a person making a dying declaration chances to 
live, his statement cannot be admitted in evidence as a dying declaration 
under Section 32, I. E. A., but may be relied on under Section 157 to corrobo¬ 
rate llie testimony of that person when he appears as a witness in the case.(S) 

24. Statement under S. 32 can be contradicted by another statement 
under S. 158. When the statement of a witness previously made is used as 
evidence under section 32 and 33, E. A., any other statement made by that 
witness can under section 153, E. A. be contradicted as if he had appeared in 
Court and denied the facts mentioned in the previous statement.(4) 

D. DYING STATEMENTS BY SIGNS. 

25. Any method of communication between mind and mind— Dying 
declarations are not necessarily either written or spoken. Any method of 
communication between mind and mind may be adopted that will develop the 

thought, e. g., the pressure of the hand, or a glance of eye, or pointing with a 
finger so as to convey a meaning.(5) 

{\\ Hart Ram V. Emp. A. I. R. 1926 Lah. (19021 "- 

122. 89 I. C. 987. 26 Cr L. J. 1425. ' (41 JTtamat Kh.n * a t x. 

(2) Charitter Rat v. Kaliash Behrai, 4 Pat. L. 409, 127 I C 850 32 Cr T l^ah. 

W. 213, 44 I. C. 422—Civil. 26 Cr L T ^ 

(3) Crown v. Rama Satlu, 4 Bom. L. R. 434 (5) S.’ Row’s Evidence, p. 559 . 
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26. Nature of signs used.—Where the deceased woman who had been 
shot was alleged to have conveyed to witnesses by signs that her husband had 
shot her with a gun and fled to the hills, but it did not appear, from the record 
and from the nature of signs used by the woman, that she meant to accuse 
her husband, the alleged dying declaration of the deceased was rejected by 
the Court.(l) 


27. Questions put and answers given by signs, both taken together 
amount to a verbal statement.”—(t) If the term used in the Section were 
‘*oral *’ it might be that the statement must be confined to words spoken by 
the mouth ; but the term is “verbal,” so that the words of another person may 
be adopted by a witness himself. Where, therefore, certain questions have 
been put to a person the cause of whose death is the subject matter of the 
trial, and they have been responded to by that person by certain signs such 
questions and signs taken together can be properly regarded as “ verbal state¬ 
ment under S. 32 of the Evidence Act .—Per Petharam, C. J. at p. 397. 


{ii) It was observed in this connection :—“ It is improper to draw such 
a purely technical distinction as to say that while questions adopted or 
negatived by a mere “ yes” or “ no ” constitute a “verbal statement” under 
Section 32, they become inadmissable when assent or dissent is expressed by 
a nod or shake of the head. Mere impressions of what certain signs meant 
are inadmissible, but if the signs leave no doubt as to the meaning of the 
person making them in answer to the questions put, it is not straining the 
construction to hold that the circumstances are covered by S. 32. Ibid—Per 

Staight, J. at p. 398. 

(m) ConUa : S. 32, cl. (1) can only apply to statement, “ writtten or 
verbal.” “Verbal” cannot mean more than “ by means of word or words.” 
Nodding the head or waving the hand is not a word. Ibid— Per Mahmood, J. 
(dissenting).(2) 


28. Sings in response to questions admissible.— Held, that a dying 
declaration by signs, made in response to questions put, is admissible in evi¬ 
dence but in such a case it is obviously essential that the statement (?*) should 

be a true record of what actually took place, (u*) should show on the face 

of it the questions put and the nature of signs made in reply. In such a 
case : (Hi) the official who recorded the stetement should also be called as a 

>f.itness.(3) 

■ 29. Gestures by wounded person admissible—opinion of w itness as to 

the meaning of those gestures not evidence.—When a woman, whose throat 
had been cut as a result of which she eventually died, made certain gestures in 
reply to questions put to her by the Police (she touched the sindur mark on 


, ( 1 ) Sodu V. Emperor, 26 P.R* 1885, Cr. Refd. 
t^in 2 P. R. 1880, Cr. 


(2) Queen-Einp. v. Abdulla ,(A1I.) 7 A. 285, 

•. B. (1885). „ t> c Cr 

Buta V. Emi'fiss, 2 1 R 1886, Cr 
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her forehead which is placed there by one’s husband) : Held, that the gestures 
are admissible in evidence, but the interpretation of these gestures is the 
function of the Court alone, the opinion of witnesses as to their meaning is 
not evidence.(1) 

30. Questions and signs in reply taken together—admissible.—Where 
the person whose dying statement was relied upon, was unable to speak and 
could only make signs in answer to the questions put to her : Held, that the 
questions and the signs taken together might properly be regarded as a “verbal 
statement” made by a person as to the cause of his death within the meaning 
of section 32 of the Evidence Act and that they were, therefore, admissible.(2) 

31. Nodding the head and making signs amount to verbal statement. 
— He^dy that in a murder trial where the victim’s throat had been cut so that 
he was unable to speak, evidence of the questions put to the deceased by the 
prosecution witnesses and the answers given by him, by nodding the head and 
making signs amount to “verbal statement” under S. 32 of the Indian Evi¬ 
dence Act and such answers taken together with the questions are admissible 
as a dying declaration.(3) 

32. Statement by signs or gestures—relevant and admissible. —(Where 
the dying declaration mostly consisted of evidence to show that three persons 
were made to stand before the injured woman, she was asked to point out 
which of the three wounded her : Held, following F. B. decision in Abdulla's 
case (Para 27 supra) that gestures of the deceased shortly before death, in 
answer to questions put to her are relevant. (According to Broomfield, 
C. J. relevant also as conduct falling under section 8, and according to 
Wassoodew, J. as relevant under section 32 I. K. A. itself).(4) 


(2) Privy Council ruling.—A woman was found lying injured, she was 
fully conscious and able to untlcrstand what was said to her and to make 
signs and to nod her head though slightly. Asked wlio cut her neck, 
she indicated by signs the height of the person and later pointed to Mr. J. 
and also made signs as of goading a bull. (The accused had worked for Mr. J. 
as a carter.) She also pointed to a Constable and then slapped lier cheek two 
or three times. (The accused had previously assaulted a Constable by slapp¬ 
ing his face and this was a matter of commoi\ knowledge). 'I'hen a direct 
<pieslioii was put : was it Ahsaudiri ? (the name by which the accused was 
known), and she nodtled her head, as a nod of assent. Held as follows : (i) 
“It is to be observed that in tlie section the word used is verbal ” ai^d not 
“oral, and the nod of assent made by the deceased constituted a verbal 
statement made by her. It resembles the case of a person wlio is dund> and 


(1) Chandrika Ram Kahar v. 1 P. 401. 

a Pat. L. T. 771, 71 I. C 35:), 24 Cr. L J. 129 
(1923). (Abdulla. 7 A. .38.5 refd. to). 

(2) Emperor v. Sadhu Charan Dass. 49 C. 
000, 20 C. W. N 414. AIR. 1922 Cal. 409, 
77 I. C 903. 25 Cr. L. J. .529. 

(3) Ranga v. Crowrx, 5 L 305, 84 I. C. 552. 


20 Cr. T. J. 328 (1025). 

(4) Emperor v. XIotxram RatAtne, A. I, R. 
19.30 Rom. 372, 105 1. C. 422. :i7 Cr. J.. .T. 
11 - 10 . (F. !). rulin;r also followed in Sadhu 

Charan 25 Cr. L. J. 529. Chandrika, 21 Cr. R. 
.T. 120 anti Rarxga, 20 Cr. I.. .J :)28.) 
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able to converse by means of a finger alphabet, and the statement so niade 
would be a verbal statement. 

(u’) It is true that evidence of signs of an ambiguous or uncertain char¬ 
acter ought not to be admitted at all and that in many cases the evidence 
though admissible might be of little value. 

(m) Evidence as to signs made in answer to questions put to the 
deceased is admissible but statements of witnesses as to what interpretation 
they put upon the signs are not admissible. They should describe the signs 
and leave it to the Jury to interpret the same. 

(In view of other evidence which was consistent with the deceased’s 
statement, and which the Jury had believed,; the appeal was dismissed).(1) 

(3) Signs to be precisely stated.—Where the victim girl was unable to 
speak, but made certain signs by hands and head m answer to questions put 
to her, but the Sub-Inspector who interrogated her had not described the 
various signs she made with her hand, nor the movements of her head, and it 
was difficult to understand how by making such signs or movements she could 
mean what was thought she meant : Held that it is not the function of 
the person who questioned the deceased to record merely his interpretation 
of the signs, but he should record the precise nature of the signs, leaving 
the interpretation to the tribunal.(2) 

E. —*‘AS TO THE CAUSE OF HIS DEATH.’’ 

33. Statement must refer to deceased’s own cause of death. — (i) The 
words in clause (1) are ; ** as to the cause of death,” “resulted in his 
death ” when *Hhai person’s death comes into question.” Tlierefore, dying 
declarations would be admissible only where the death of the deceased and 
the circumstances attending his death are the subject matter of the 
charge. 

34. Wounded person died after giving evidence in grievous hurt case 
— deposition admissible at Sessions trial. —Where, on a charge of grievous 
hurt before a Magistrate, a wounded person appeared as a witness, but 
subsequently died and the case was committed to the Court of Session as 
one of culpable homicide : Held^ that the deposition of the deceased witness 
before the Magistrate was admissible either under cl. ( 1 ) of S. 32, or under 

S, 33. I. E. A.(3) 

35. A stating that accused stabbed B. — not admissible, —Where A 
stated that the accused had not wounded him (A) but another person (B), 
since deceased, had done so : heldj that the statement was not admissible 

{\) AUxandtr PtTtra Chandara alias Alisandiri was also approved by their Lordsliips in the 
V. Emp.t A. I. R. 1037 P. C. 24, 166 I. C. 380, above case. * ▼ lO'ia 

88 Cr. L. J, 281, (2) Darpan Petdarin v. ^ 

PfoU, In addition to the three rulings Pat. 153 , 173 I. C. 883, 30 Cr. L. J. om. 

noted under the Bombay case (foot note (4) (8) Empress v. Rcc/tia MontaOi » • 

last page )—Mamchandt 25 Cr. Tb. J. 1201, (1881) 
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in evidence. The fact that the alleged murderers of A and B were being 
jointly tried could not extend the admissiblity—the ‘cases' against each of 
the accused being as separate as were the charges against them.(l) 

36. Wound received at a decoity—death not cauaed by those 
wounds—statement admissible. —Where a person received wounds at a 
dacoity and died about a week thereafter—there being no evidence that 
the death was caused or accelerated by the wounds received at the dacoity 
or that that was the transaction which resulted in his death : Held, that 
his declaration ought to have been admitted in cvidence.(2) 

37. Both A and B wounded by some person—statements admissible. 

—Where, however, the very same persons attacked both A and B and the 
assailant of B also attacked A. and the circumstances of the transaction 
resulting in B’s death also related to A’s death : Held, that the dying 
statements by A and B were admissible. FMW/ter, that the statement must 
be as to the cause of the declarant s death, or as to any of the circumstances 
of the transaction which resulted in his death, i.e. the cause and circumstances 
of the death and not previous or subsequent transactions.(3) 


38. Informer among dacoits—dying statement not admissible.^ 
A person gave the Police information that dacoity was going to take place, 
and then joined the dacoits committing the dacoity ; therein he was mor¬ 
tally wounded by the Police; he made a dying statement incriminating 
certain persons as his companions : Held, that that statement could not be 

admi ted, as the cause of his death came into question only incidentally 
and indirectly.(4) 


39. Ill-treatment and consequent suicide—one transaction.—Similarly 

where a person committed suicide on account of the ill-treatment received 

at the hands of the accused, and the ill-treatment was not the direct cause of 

the former’s death : Held, that the whole affair, ill-treatment and subsequent 

suicide, were all one transaction, and the statement of the deceased was 
admissible in evidence under S. 32 (1), Jllust. (a).(5) 


40. Dying statement by one of the dacoits inadmissible against 
other dacoits (accused).—Where T and D, two of the dacoits, were wounded 
while being arrested and. before they died, made statements to the Police 

giving the names of a number of their associates whereby a clue was found. 

the accused searched for and an-ested ; D also made a dying statement in 

hospital ,n the presence of a Magistrate ; and the prosecution sought 
to tender in evidence the dying statements made by T and D, but the 
Sessions Judge rejected their statements before the Police, on (he double 


(1) Fakir V. Emp. 17 P. R. 1001, Cr. 

(2) Queen Emp, v. Rudra, 25 B. 45 «>. 

Bom. L.R. 831 (1901). 

(3) Khana v. Emp. (Punj.) 67 P. 1. R 

1005, 2Cr. L. J.237. ' ^ ^ 


(4) Ngu Te V. Emp. (Bur.) 7 L. B R 
33, 20 I.C. 900, 14 Cr. I.. J. 510 (1013) 

(5) Emperor v. Fair, 20 P. R. 1916, Cr 
35 I. C. 908. ir Cr. I, .1. 438. 
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ground that they were (i) barred by Ss. 24 and 26 and (it) irrelevant under 
S. 32, I. K. A. ; but admitted in evidence D’s statement before the Mag¬ 
istrate : 

Held, (i) that if D’s statement to the Police was barred by S. 32, his 
statement to a Magistrate was equally barred by the s ime section. D 
was not a witness in any stage of the case and he was not examined in 
the presence of the accused nor subjected to cross-examination.(1) 

(h) that D*s statement as to circumstances of the dacoity is in this 
case a statement as to the circumstances of the transaction which resulted in 
his death, and is covered by S. 32, (1), but 

(w'O that D’s death is not an issue in this case and is only relevant as 
one of the incidents of the dacoity, and 

(iu) that as the question in the case was not whether D participated 
in the dacoity, but whether the accused who were on their trial took part in it, 
D’s statement was inadmissible.(2) 

41. Oying declaration must relate to the cause of death.—Where the 
deceased having been given a severe beating was removed to the hospital 
where he died after three weeks and the cause of his death was pneumonia in 
no way connected with the injuries inflicted : Held, that in order to be 
admitted under Sec. 32 (1) of the Evidence Act, the dying declaration should 
be made by a person as to the cause of his death or as to any of the 
circumstances of the transaction which resulted in his death in case in 
which the cause of that person’s death comes into question.(3) 

F, —“WAS OR WAS NOT UNDER THE EXPECTATION 

OF DEATH.*’ 


42. English Law—must be in actual danger of death with no hope 
of recovery.— In England, to render a dying declaration admissible, the 
declarant must have been in actual danger of death, fully aware of that danger 
and death must have ensued. The expectation of death essential to ren¬ 
der a dying declaration admissible must be the expectation of immediate 

<3eath_*‘if he thinks he will die to-morrow, that will not do.” The belief must 

be not merely of possibility or probability of the death but of its ceHaxniy. 
The consciousness of approaching or impending death must appear from 
the declarant’s own statement or it may be inferred from the wounds 
or his state of illness. He should have abandoned, at the time the dying 
declaration was made, all hope of recovery.(4) 


(1) Note .—These grounds would rather fall 
under S. 83 than under S. 32. 

(2) Dannu Singh v. Emp. A. I. R. 1925 
All. 227. 85 I. C 648. 26 Cr. L. J. 547. 

(8) Walt Mohammad v. Emp., A. !• K* 


1930 Oudh 450, 126 I. C. 514, 3l Cr. b. J- 
1025. 

f4) Summarised from Englbk authorities etted 

in S. Row*s Evidence : PP- 564-^566. 
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43. Indian Law—hope of recovery immaterial.—So narrow a rule 
as that of English Law does not exist in this country. Where dying 
declarations are evidence they shall be received in evidence if it be proved 
that the deceased was, at the time of making the declaration, and then 
thought himself to be, in danger of impending death, though he entertained 
at the time of making it, a hope of recovery 

Note, The above rule is still narrow and is a pre-Evidence Act rule^ 
Section 32 cl. (1) of the Evidence Act, 1S72. clearly says : “Such statements are 
relevant whether the person who made them was or was noty at the time 
when they were made, under expectation of death.*’ Mark the following 
authorites also : 


44. “Was or was not under the expectation of death.*'—The statement 
of a deceased person under S. .32, Cl. (1) is relevant, whether the person 
who made the statement was or was not, at the time when it was made, 
under the expectation oi death.(2) 

% 

45. Whether declarant was conscious of fatal effect ?—proof not 
needed.—Where an accused person was cliarged with culpable homicidp 
not amounting to murder and the question was whether the deceased had died 
from the effect of a beating ; Hcldy that a statement by the deceased, that 
he had been beaten by the accused, was admissible in evidence under S. 82 
of the Evidence Act, ivithout proof that, at the time the statement was 
made, the deceased was conscious of the fatal effect of such beating.(3) 

46. Earlier statements by deceased—admissible.—Where the deceased 
had made a statement as to ill-treatment by the Police, and later he com¬ 
mitted suicide in consequence of it : held that the said treatment was the 
cause, tho’ not the direct cause, of the man’s death and his statement was 
admissible. (4) 


47. Statements made prior to the happening of the event resulting 
in death.—Dying declarations, within the provisions of S. 32, cl. (1) of the 
Evidence Act, mean statements made by a dying person as to the injuries 
which have brought him or her to that condition or the circumstances under 
which those injuries came to be inflicted. Accordingly, where the accused 
was charged with the murder of his wife, and two witnesses were produced 
by the prosecution who gave evidence of certain statements alleged to have 

been made by the deceased about 8 or 0 months prior to the event which 
resulted in her death : Held, that the evidence concerning the statements 
made by the deceased was inadmissible under S. 32, cl. (1), nor could it 
be admitted under either section 6 or S. 8 of the Act.(5) 


(1) Queen Emp. v, Bissorunjan Mookerjee 
(Cal.) 0 W. R. Cr. 75 (1886). 

(2) Queen Emp. v. Degumber Thakur, (Cal.) 
19 W. R. Cr. 44 (1878). 

(8) Queen Emp. v. Blechyuden, (Cal.) 6 C. 
L, R. 278 (1880). 


(4) Crown v. FaU, 20 P, R. lOlC Cr. 

<5) Autar Singh v. Crown, 4 L. 451 riftoa^ 

A. I R. 1924 Lah. 253. 81 I. C. 964, 25 Cr 

1140.~Fforde, J., (Disstd. from in cases 
cited hereafter.) 
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NoU, It is respectfully submitted that this decision is more in con¬ 
formity with the English decisions than the Indian Law, It is difficult to get 
over the clear words of the section : “was or wds not at the time of making the 
statement, under the expectation of death.” 

48. Report by deceased one dsy ahead—admissible.—Where the 
deceased had reported to the policeman an assault on him by the accused who 
belonged to the opposite faction, and the next morning in the course of alter¬ 
cation the accused stabbed the deceased, it was held that the report made by 
the deceased to the Police was admissible.(l) 

49. Dying declaration covers statement made when there was no 
expectation of death at the time—and is admissible. The theory of the 
prosecution was that accused No. 2 had deliberately decoyed Naran (the 
murdered man) from a certain place to another on a pretext of some tobacco 
business, and evidence was adduced to show that, on an enquiry made by one 
Fulla, Naran stated that accused No. 2 had purchased some tobacco at a cer¬ 
tain place and, therefore, he and the latter were going there, and further that 
accused No. 2 was sitting in another compartment in the same train, because 
accused No. 2 had to bring the tobacco without the knowledge of his partners. 

Held, that this conversation between Naran and Fulla is relevant and 
admissible under S. 32 of the Evidence Act inasmuch as it refers to the 
circumstances of the transaction by which, according to the prosecution, the 
appellant decoyed him from his residence to a place where he (the deceased) 

was murdered.(2) 

In this case Fawcett J. observed as follows :— 


“ If the view of the Lahore High Court is accepted, these statements are 

entirely inadmissible, but, with all respect, this seems to me to be putting an 
undue restriction on the words in S. 32 el. (1) “as to any of the circumstances 
of the transaction which resulted in his death.” If, as in English Law, t e 
clause is confined to the case of statements made as to the cause of a person s 
death, then I quite agree that the above would be a proper interpretation. 
But the Indian Legislature deliberately departed in various particulars from 
the corresponding English Law on the subject and I do not think that because 

the clause is ordinarily intended to cover what can strictly be called a “ ying 
declaration,” the clause is not meant to cover any other statement in spite oi 


the words I have quoted. 

“ Take, for instance, the case of a girl who is abducted by deceit and 

then raped. She is getting into a motor car and tells ^ ^ 

she is going in it. According to the view of the Lahor e Hig ___ 


{IfChunnilal v. King Emp, A. I. R. 1924 

Nas 115, 7 N. L. J. 144. _ 

(2) Shtvabhai V. Emp. 50 B. 683, 089, A. I. 
R. 1920 Bom. 513, 97 I. C. 060, 27 Cr. L». J. 


'^Faizy 20 P. R. 1916, Cr. reld. upon). 
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ment would be inadmissible under S. 32, because it was made by the girl not 
as a dying person and before she had actually received any injuries. But St 
is one made by a person “ as to the circumstances of the transaction which 
resulted in her death.” on the supposition that after being taken away in a c*r 
she is raped and dies in consequence of the injuries received. It seems to me 
that a Court of Law is not justified in ignoring the language which the 
Legislature has actually used to cover such a case.” 


G. STATEMENT AS TO “CIRCUMSTANCES RESULTING IN DEATH”. 


50. S. 32 includes statements made by deceased person before recetv- 
ing injuries.—S. 32 of the Evidence Act covers not only “ dying declarations*’ 
strictly so called, i. statements as to the injuries which have brought the 
deceased to that condition or the circumstances under which those injuries 
came to be inflicted, but is wide enough to include statements made by a 
deceased person to another, before receiving the injuries, as to the circumstances 
lender which he was accompanying the accused to the place where the murder 
was committed.(1) 

51. Statement as to incidents which happened earlier_(I) A few 

hours earlier—admissible .—Held that the transaction which resulted in the 
declarant’s deatli commenced from the information which he gave to the 
circle Inspector stating that a gang of men alleged to be dacoits were coming, 
and continued until he was shot down. All this happened within a few 
hours and tlie oral statements made by him during this period are admissible 

as also his dying declaration recorded by Magistrate are relevant, under sec! 

32, I. E. A., of course excluding hearsay evidence.(2) 

(^) A few days before—admissible.—Where the dying man in his state¬ 
ment referred to theft of gram from his field by the accused a few days before 
the occurrence and it was contended that that statement was not admissible • 
their Lordship observed : “The view taken by Forde J. in Autar Singh^s case (3) 

was dissented from by the Bombay High Court in Skivabkars case,U) and we are 
clearly of opinion that, under the Evidence Act, a statement by a person who 
IS ead as to the cause of his death is admissible in evidence even thourrh he 

was not aware that he was dying when he made it. It is of course for the 
Court to^consider in each case what value is to be attached to such a state- 

(3) Some days after occurrence-a month before death-corroboration 
When a man who is dead has left a statement throwing light upon the 
cause of his death, that statement is relevant under S. 32, E A but is not 
entitled to any peculiar credit. No doubt if a man gasps out his story soon 


Bechar bhai v. Emb. A. I. R. 

600. 27 Cr. L. J. 

1140).—already cited. 

Oudh 53, 140 I. c. 802. 34 Cr. L. J. 101. 


t"’ "I' ^ ’^6. (Para 47. above). 

(4) 27 Cr. L. J. H40. (Paras 49 and 50. 

above). * 

(5) Inqyat Khan v. Emb. 10 L. 589 Am 

1935 Lab. 9.. 158 I.^C. 330, 36 Cr L j! 
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after the occurrence, it may be said that there was no time for him to fabricate 
or for his friends to suggest falsehood. 

** The tongues of dying men enforce attention like deep harmony. 
Where words are scarce they are seldom spent in vain, 

For they breathe truth that breathe their words in pain/* 

“ But when a man is in bed in hospital four days after the event and a 
month before he dies he makes a statement, that statement carries no more 
weight than if he made it in the witness box, rather less because he has never 
been cross-examined. In such a case it is incumbent upon the Court before 
it accepts the statement as true to see how far it is eorroborafed.(l) 

(4) Several months before—inadmissible.—When the statement was 
made several months before the murder : held that it would be straining the 
language of the sub-section very much to hold that it was a statement as to 
the “circumstances of the transaction which resulted in his death.**(2) 

(5) Long before—inadmissible.—In section 32, the fact of death i§ 
the resgeaiae, the main fact, and only those circumstances which constitute or 
accompany this main fact can be regarded as forming part of the transaction. 
These incidents must, therefore, be intimately connected with the immediate 
cause of death, uiz., the injury which results in death, and such facts as are 

within the knowledge of the injured person intimately and immediately con¬ 
nected with the injury, are primarily contemplated in this section. Therefore, 
statements made by the deceased long before the actual incident of murdei 

are excluded.(3) (It is not clear how long before). 

(6) Statement made sometime after the occurrence—of no value.—A 
dying declaration is generally of value because of the solemn circumstances 
under which it is made, but when, in the interval between the assault and the 
statement, the deceased got together with his relatives who arranged wit 
that he should tell a false story, it is illogical to pick out of its context otic 


small passage and to rely upon it as being _true.(4) 

52. “ Circumstances resulting in death ”—Privy Council.— The 

statement may be made before the cause of death has arisen, or before t e 
deceased has any reason to anticipate being killed. The circumstances must 
be circumstances of the transaction, general expressions indicating ear 
suspicion whether of a particular individual or otherwise and not cirec > 
related to the occasion of death will not be admissible. 

But statement made by the deceased that he was proceeding to the spot 
(where in fact he was killed), or as to his reasons for so proceeding, or thatj^ 

was going to meet a particular person, or that he had been invi 

.. him, would of thorn bo oi,oum.t.n. oo of th. ......ot.o u 


(1) In re Armuga ’Thevan^ A. I. R. 1031 
Mad. 180, 129 I. C. 252. 82 Cr. L J. 357. 

(2) Harendra Kumar Mandal v. Emp. A.i.k. 
1038 Cal. 1257, 174 1. C. 30, 39 Cr. L. J. 


(3) Mrs. M. F. Rego v. 

215 I.C. 172, 40 Cr. L. J• 10* 


395. 


0 
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and would be so whether the person was unknown, .or was not the person 
accused. Circumstances must have some proximate relation to the actual 
occurrence though, as for instance, in a case of prolonged poisoning, they may 
be related to dates at a considerable distance from the date of the actual fatal 
dose. 

Where, therefore, in a murder case, the statement of the deceased made 
to his wife two days earlier to the effect that he was setting out to the place 
where the accused lived and to meet his wife who lived in the accused’s house : 
Held that this is a statement as to some of the circumstances of the transac¬ 
tion which resulted in his death and that the statement was rightly 
admitted.(1) 

H. PROOF OF DYING DECLARATIONS. 


53. Evidence of dying statement admissible as an exception—des¬ 
irable to have it recorded by a Judicial officer .—Heldy {a) that the deceased, 
when he charged the accused, believed himself to be in the danger 
of approaching death, (Z^) that th*e dying declaration may be proved 
by the evidence of any person who heard it uttered, this being an exception 
to the general rule against the admissibility of hearsay evidence (and it is 
admissible in all cases whether it is or is not reduced to writing), and (c) 
that it need not be before a Judicial Officer though it is desirable that 
such a declaration should be taken by a Judicial Officer, whenever practicable 
as a guarantee of its authenticity.(2) 


54. Verbal statement of dying person how proved ?—When the 
verbal statement of a dying person is sought to be proved, the proper and 
legal mode of proving it is by eliciting, from the persons who lieard the 
deceased make the statement, what he actually stated.(3) 

55. Written statement of dying person may be used for refreshing 
memory.—If the statement was taken down in writing by the witness or 
by some one in the presence of the witness he would be entitled to 
refresh his memory by refe^’ring to such writing ; otherwise the writing 

itself is not relevant unless it is in the nature of a deposition taken in the 
presence of the accused.(4) 


56. Magistrate’s signature not sufficient.— Held, that a document 
purporting to be the dying declaration of a deceased person cannot he ad¬ 
mitted in evidence without proof that the deceased actually made such a 
declaration, and that the mere signature of a Magistrate who was not the 
Committing Magistrate was not a sulficient authentication of such a docu¬ 
ment. The person who took the statement sIiouUl be subjected to cross- 


(1) Pakala Narayana Swami v. Ernb. 18 P. 
.iSl, 66 I. A. 66 F. C.. 41 Bom. h. R 428. 
41 P. L. R. 272, 43 C. W. N. 473. A.I.R. 
1030 P. C. 47, 180 I. C. 1. 40 Cr. L. J. 36i. 
at pp. 367-368 (P. C.). 


(2) Crown v. Ghazi, 3 P. H. 1879, Cr. 

(3) Publk Proseculor v. Bala J^asi Reddi 
22 M. L. J. 453 (1012). 

(4) Ibid. 
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examination as to dying man’s state of mind and other circumstances.(l) 

57. Dying statement may be proved by one how heard it or who 
recorded it. —An oral statement of a deceased person as to the cause of his 
death, if made in the absence of the accused, may be proved by any one who 
heard it made as well as by the person who recorded it. Whether the 
declarations are as written statements of the deceased person or as written 
record of verbal statements, they are admissible as relevant facts under 
section 32 of the Evidence Act.(2) 

j 

58. Call the Magistrate. —The Magistrate who took down the dying 
declaration, as also the interpreter who made the Magistrate understand 
that declaration, should be called to prove it.(3) 

59. Declaration before Committing Magistrate. —When such declara¬ 
tion is taken down by the Committing Magistrate, the dying declaration 
cannot be admitted as evidence ‘ without proof or solemn affirmation that 
the deceased actually made such a declaration.(4) 

60. Written record—not admissible as such.— Held, that a statement 
made by a dying person as to the cause of his death and recorded by 

a Magistrate in the absence of the accused cannot be treated as a deposition 

admissible under S. 82 of the Evidence Act ; and that the said statement 
must be proved in the ordinary way by a person who heard it made, 
The writing may be used for the purpose of refreshing the witness’s 

memory.(5) 

61. Written record admissible, but must be proved. — Held, (t) that 
the written record of a dying declaration was admissible but it had to be 
proved in the ordinary way, (ti) that the dying statement was sufficiently 
proved by the evidence of the Police Inspector who recorded the same 
xmder S. 162, Cr. P. C., and {Hi) that the evidence, as to the statement 
made by the deceased, to the person who first came up after he was shot, 
was also admissible under S. 32, clause (1) of the Evidence Act.{6) 


62. Recording Magistrate to be examined.—When the dying statement 
of the deceased not taken by the Committing Magistrate but by the Tahsildar 
(Magistrate of the 3rd class) who had not recorded in his attestation t a e 
statLent was taken in the presence of the prisoner : Held that it was "ecessa^ 
that the Tahsildar should have been summoned to testify to the 
in Court and examined in the presence of the accused as to the circums a 

under which the statement was recorded.(7) 


(1) Queen-Emp, v. Fata Aduji (Bom.) 11 B. 

H. C. R, 247 (1874). , v oi t f- 

(2) In re Karuppan Samoan (Mad.) di i. 

850, 16 Cr.L.J. 759 (1915). 

(3) (Bur.) L. B. R. 1872—1892, p. 157. 

[S. Row’s Evidence, p. 858]. 

(4) (Oudh) Sadar Court Oudh, 29 fibtdj, 

(51 Ouetn Emp. v. Samtr-ud-dtn,iC&\.), 8 C. 

fill; 10 C. L. R. 11 ( 1881 ).-NotfoUowed 


in 18 P R. 1886 and followed 

6 C. W. N. 921 (1902)—same, as to proof 

and refreshing memory. « -o iqqb 

(6) Abdul Jalil V, Empress 13 P. R. 1886, 

Cr. (8C. 211 —no^folld). « 1887 

(para. . 
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do not apply to dying declarations taken in 

MaTt t the dying declaration was recorded by a 

absSr of t^"" Committing Magistrate) and was taken in the 

absence of the accused : Held, that Section 80 of the Evidence Act had 

tL d^ient t admissibility of the statement and that 

.t-thrdoT T I 'r' ‘’te truth of the facts stated in 

ffcld ftrZT'll^ ? ‘a record of the evidence taken in a Judicial Court.” 

accused wh^th f J I "‘^t^^’ent was not recorded in the presence of the 
accused who therefore, had no opportunity of cross-examining the deponent 

33, too, did not apply.(l) ^ ueponent. 

recorded «« dying statement if duly 

exln^fnati^n f ‘he Magistrate.-The procedure in the 

is nT oM-, ““ Cr. P- C., 

the dyine^decr t" h ^ recording dying declarations. When 

read ot^r to f"" T " «PPended to it a eertiheate that it has been 

by thl Ma Jstratt'T"' he correct and the same is signed 

under which it is stated°t ‘bat the circumstances 

or .h, EvidLL •” -y s. 

written note.—T^he*''**!*^"*^* admissible—refreshing memory from the 

dence of some witi^ss^es'^w^o”'^! ’"'’7''"? declaration is by the evi- 

refresh their memorrby JrSl to The being at liberty to 

.1.™.. o, j .L .tTir«rrrr,'.:’'' 

words actuallyToklnTwit**^ Magistrate not the ‘statement’—but the 

dying declaration as if it was T^Tbstl t"'f 7 prove a 

The relevant • 1 substantial piece of evidence in tne case. 

under S. 82 of the Evident“ deceased person admissible 
by the Maltra J Tt t is not Ike document made 

pLon(4) ^ ^ --de by the deceased 

declaration ^ecor£d^in“tTT*” ^'^7® ‘h* writing.that a dying 


19(H), C?/**"” (Punj.) 0 P. R. 

(Mad.) 31 I 

Sr- ^ J- 750 (1915). ^ 

(3) King.Emp. v. Madura Thakhur, (Cal.) 


0 C. W. N. 72 (1901). 

—phu''^ ‘.?T Evidence, p. 5581 

C. U. N. (,60, 5 Cr. L. J. 427 (1008) 
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and not tlie record of it, and such oral statement must be proved by the 


person who recorded it and heard it made.(l) 

69. Dying declaration recorded by Magistrate—produce the Mag¬ 
istrate. — Held, that dying declarations are not covered by the provisions of 
Chapter XLI of the Criminal Procedure Code, dealing with special rules of ■ 


evidence in certain cases and, accordingly, under the ordinary rule, a dying 
declaration recorded by a Magistrate should not be accepted in evidence 
without its being proved by taking the statement of the Magistrate.(2) 


70. Document containing written statement signed—(1) May be 
proved by putting in the writing.—Where the deceased made a dying dec¬ 
laration which was taken down and then he signed it after being satisfied 
as to its accuracy, such writing may be regarded as a statement and would 
be admissible under section 35 of the Evidence Act. 

(2) Or proved independently in addition to the writing—Even then, it 
would not bar a witness, who heard tlie statement, from proving it inde¬ 
pendently of the writing ; and ordinarily it would be desirable to have on 
record what the witness is able to reproduce from memory wha the heard 
the deceased state, in addition to the writing.(3) 


71. Document containing dying declaration (1) Not signed—may be 
used for refreshing memory, not admitted by itself.—Where the document 
containing the dying declaration was not signed by the deponent and the 
police-officer was not bound by law to take it down in writing — Held, that 
it was in fact proving an oral statement of a dying man, the proper method 
of doing which was by the oral evidence of any person who had heard it, 
the notes he made or read at the time being used for the purpose of refreshing 


his memory. 


(2) Wheu signed, it amounts to a written statement to which section 
92 applies.—The document itself cannot be admitted in evidence unless it 
was signed by the person making the declaration. With his signature, the 

document would become a written statement of the kind mentioned in the 

beginning of section 92 of the Evidence Act.(4) 

72. S. 32 does not apply to a witness fully examined but since dead. 

_ Held, that Section 32 has no application to the case of a witness who has 

been fully examined and cross-examined but who happens to die before the 
termination of the suit and that, in such a case, it is not open to either party 
to apply this section for the admission of the previous statement made by the 


witness.(5) 


(1) Gauridas Jsfamasudra v. King Emp. 36 
C. 659. 18 C. W. N. 680. 2 I. C. 841. 10 Cr. 

J. 186 (1900). 

(2) V. CrowTiy 17 P. R. 1911t Cr., 
14 I.C. 417, 18 Cr. L. J. 225 a912)—folld in 

28 Cr. I^. J. 417.(Para 75. inf^a^. , 

<8) Public Prosecutor w.Bala Pfagi Reddu 22 


4ad. L. J. 453, 11 M. L. T. 214, lo I. C. 

508, 18 Cr. L. J. 468 

(4) Bhagwan v. Emper^, 

9, 23 I. C. 195, 15 Cr. L. J- 243 . 

(5) Sahdeo Pfarain Deo v. fCuxum Kumart, 

0 I. C. 929<19I8—Civil). P’’ 

;ection applicable theicto is S. 83, 
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73. Statement not admissible under section 32 unless the declarant 
has died. —The statement is not admissible under the English law unless 
the death of the person who made it has ensued. Under the Indian Evidence 
Act also, the same rule will prevail, inasmuch as the statement is admissible 
only in cases in which “ the cause of the death of the person who made it’* 
comes into question.(l) 

74. Written record admissible when proved correct and read over to 
deceased.— Held, that the written record of a dying statement not taken 
down in the presence of the accused is admissible when it is proved by a 
witness that the statement contained therein was, in his presence, made by 
the deceased, recorded by the Magistrate, and read over to the deceased who 
admitted its correctness.(2) 

75. (1) The dying statement is oral not the document. —Dying declara¬ 
tion can only be proved by taking down the evidence of the person or persons 
who heard it made. The statement is an oral one and is not the document 
made by the Magistrate. 

(2) Dying declaration, how to be proved ?—prove verbal statement, 
writing only used for refreshing memory. —The only way of proving a 
dying declaration is by the evidence of some witness who heard it made^ 
the witness being at liberty to refresh his memory by refrering to the notes 
made by him or read over by him at or about the time the statement was 
made. The witness should not be allowed to prove a dying declaration as 
if it was a substantial piece of evidence in the case. The relevant fact to be 
proved is the statement made by a deceased person admissible under S. 32, 
I. E. A., and that statement is not the document but the verbal statement made 
by the deceased person. (3) 

76. Dying declaration—not necessary that witness should repeat 
the very words—sufficient if document is testified to. —A dying declaration 
was recorded by a Head Constable who certified in Court that he had rec¬ 
orded it correctly and that the declarant was in his senses at the time. 
It was contended that, inasmuch as the Head Constable did not repeat in 
his own words what the declarant said to him, the statement was in¬ 
admissible. 

Held, (i) that what is required is that such a statement must be 'proved, 
and if proved it is admissible, (ii) that such a statement is admissible 
in proof of its own contents and it is unneessary that the person who recorded 
it should repeat exactly what was said, and {Hi) that the document itself, 
when used for refreshing memory under section 160 of the Evidence Act, is 
admissible provided it is proved and tendered in evidence,(4) 


(1) Qu«en-Emp. v. Pfobin Krishna Mookerjee, 
10 C. 1047 (1885). 

(2) Emperor v. Balram Doss. 49 C. 3.58, A. 

I. R. 1922 Cal. 382, 71 I. C. 085, 24 Cr. L. 

J. 221. 

(3) Kunj Lai v, Emp. 0 L. L. J. 115, A. I. 
R. 1024 Lah. 12, 67 I. C. 577, 23 Cr. L. J. 


417. 

J^ole. — Mathura Thakttr, 6 C. W. N. 72— 
folld., Samir-ud~din, 8 C. 211. Gauridas 30 C 
659, and Ghazi, 17 P. R. 1911. refd. to. 

(4) Partap Singh v. Emp, 02 I. C. 107, 27 
Cr. L. J. 215 (1020) 
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77. A dying declaration cannot be accepted in part and rejected 
in part. There must be absolute guarantee of the accuracy of the record 
and the truth of the entire statement before it can be acted upon. (It 
was proposed here that statements made in answer to leading questions by 
Magistrate might be ignored and the rest accepted.) 

Where a statement is not the ipsissima verba of the person making it but 
is composed of a mixture of questions and answers, there are several 
objections to its reception in evidence. Leading or suggestive questions 
should not be put and if any questions are put they should be recorded.(1) 

78. Proof where writer of dying declaration died before trial. —A 
dying declaration was recorded by a Sub-Inspector in the course of investiga¬ 
tion, The Sub-Inspector was examined in the Court of the Committing 
Magistrate but died before the Sessions trial. Held {i) that the deposition of 
the Sub-Inspector was admissible under section 33 of Evidence Act, and (ii) 
that the method of proving the dying declaration was to examine the person or 
persons who were present at the time and heard the statement being made.(2) 

79. (1) Dying declaration not read over and signed. —Where the Public 
Prosecutor contended that whether the statement recorded was read over or 
not, or whether it is signed, it makes no difference and that the fact that it 
had been read over and signed by the deponent only makes its evidentiary 
value stronger, their Lordships said ; “ with this contention we entirely 
agree. ”(3) 

(2) Mode of proving a dying declaration. —The evidence of the person 
who recorded the dying declaration, or in his unavoidable absence some other 
person who was present and heard it correctly recorded, should always be 
taken to make the written record admissible. 

(3) Refreshing memory. —Where the writer cannot recollect the 
contents of the dying declaration, he can refresh his memory and testify to the 
correctness of the record under section 160, E. A.(4) 

80. Method of proving a dying declaration.—(1) In order to prove a 

dying declaration it is not necessary that the witness while giving evidence 
need repeat in his own words what the deceased had said. It is enough 
if he proves the record of that statement.(5) 

(2) (a) Verbal statement. If the statement is verbal, the persons who 
heard the deceased make it must appear as witnesses and if any of them made 
a record of it at the time he may refresh his memory by referring to it (Sec. 
159, E, A.), or testify to the facts therein as correctly recorded (Sec. 160, E.A.) 

(1) Emperor v. Premananda Dutt^ 52 C. 087» support thereof). 

A. I. R. 1925 Cal. 870, 88 I. C. 1000, 26 Cr. (4) Krishnama Naickeiiy 678, A. 1. R; 

L. J. 1250. 1^31 Mad. 430, 135 I. C. 337, 83 Cr. L. J. 

(2) Tajiz Pramanik v. Emp., A. I. R. 1980 at pp. 118 & 119. ^ ^ . 

Cal. 288, 125 I. C. 748, 31 Cr, L. J. 916. (5) Kapur Singh v. Emp.t A. I. R. 1030 Lan*. 

(3) (Balram Das, 24 Cr. L. J. 221 cited in 450, 123 I. C. 120, 81 Cr. L. J.475. 
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In the latter case, he must still depose by reference to the document as to 

what the deceased said. The document will then be put on record as a part 
of the testimony of the witness. ^ 

(6) Written statement.— In case of written statement, it must be proved 
that such statement was made by the person who is dead. In that case, the 
written statement itself becomes substantive evidence.(l) 

(3) Prove the writing itself. —The only satisfactory and reliable way of 
proving the dying declaration is to let the person, who recorded it or in whose 
presence it was recorded, directly prove the writing itself. Otherwise the 
proceedings would be reduced, to a farce. No human b^ing can be expected 
to remember word for word what he had written long ago and either the 
witness will have to learn the evidence by heart before he enters the witness 

arar (27 ‘J^c'^ration could be proved in a satisfactory manner 

81. Proof of dying declaration.- When a dying declaration has to be 
proved by a Magistrate it is unnecessary for him to repeat the record verbaUm 
in his evidence. If he is satisfied that it was correctly recorded, it is sufficient 

When a Statement is relevant under Sec. 32 ( 1 ) Evidence Act it is 
not inadmissible by reason of the fact that the Magistrate who recorded it 

as not «>™Petent to record a statement of a witness under Sec. 164 Cr P C 
The proof of the identity of the person who made the Heeio 

bo done by .h. evMoofo of . wHnr w.t p“” Sr. ' 
when the declaration was taken.( 4 ) ^ time 

t.onc provisions of section 32 (1) are in the nature of excep¬ 

tions and the onus of establishing circumstances that would bring a statement 

S; ont^cX -^ich wisLs to TvaU 

J. weight to be attached to dying declarations. 

(«) If the statement happens to be recorded in « 7 

naturally possess greater value than when it denend ^ocument it must 

witness who purports to have heard it. ^ ^ evidence of a 

(?i) The Court in such a wni » 

not the statement in question bears on its {ace Hi^ whether or 

---—___ of truth, (5) 

(1) Mya Da v. Emp., A. I R 

Rahimgul £mb A t n 

“rawv- ^ 39 CrVu 

(3) (Aia Mya Da. 37 Cr. L.J. 299 refd. to/. 


(4) Sulaiman v. Emh a t n ,71 

301, 197 I. C. 131,17cr.1;. 

^bdul Ghani v, Emb 4 T n * 

465, 209 I. C. 105, Cal. 

IS in accordance with S.’ios, iJe 
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the circumstances under which it came to be made, and (c) whether or not 
the deceased had a motive in making it or an object in naming the particular 
person whom he charges with complicity in the crime in question. 

These all are matters which affect the weight of the evidence and not 

♦ 

its admissibility.(1) 


84. Dying declaration discounted by Zai|ldars prompting the deceas¬ 
ed to name certain accused.—Although a dying declaration, if properly 
recorded, is a valuable piece of evidence, in the present case the deceased’s 
statement is considerably discounted by the fact that admittedly the Zaildar 
is said to have been present when it was recorded and to have prompted the 
deceased while it was being recorded telling him fo name the two accused. 
(This circumstance was not noted in the dying statement by the Tahsildar at 
the time, but he admitted in his evidence at the trial that the incident 
had occurred.) (2) 

85. Dying statement discredited for want of identification and 
other circumstances.—Where the night was pitch dark and the deceased 
received one blow which aroused him from sleep, but the dying statement 
named two assailants : held that the statement was to be discredited, as the 
deceased must have become aware by that time that the accused had been 


named.(8) 

86. Caution in weighing dying statements.— Considerations, such as 

those given hereunder, show the necessity of caution in receiving impressions 
from accounts given by persons in a dying state, and in estimating the weight 

to be allowed to dying statements in particular cases : — 

(i) the particulars of the violence, to which the accused has spoken, 
may have occurred under circumstances of confusion and surprise calculated 
to prevent their being accurately observed ; 

{ii) the consequences of the violence may occasion an injury to the 
mind and an indistinctness of memory as to the particular transaction ; 


(ill) the deceased may have stated his inferences from facts concerning 
which he may have drawn a wrong conclusion, or he may have omitted im¬ 
portant particulars from not having his attention called to them ; 

(iu) although possibly not influenced by animosity or ill-will, still 
it is not unlikely that animosity and resentment may have been felt in such 


a'situation ; 

(u) lastly, the verbal statements made by the deceased are likely to be 
.misunderstood and misreported by witnesses from misunderstanding or from 


^ infirmity of memory.(4) 


(1) Mohammad v. Emp.^ A.I.R. 1926 Lah. 
54. 89 I. C. 252, 26 Cr. L,. J. 1038. 

I (2.) Bishfn Singh v. Crown (Lah). 8 L. L. J. 
290, 96 X. C. 215, 27 Cr. L. J. 903 (1926). 


(3) Muzaffar 
P. L. R. 682, 
(1926), 

(4) Shera V. 


V. Crown, 8 L. L. J. 410, 27 
99 I. C. 322, 28 Cr. L. J. 114 

Crown, 117 P. R. 1866 , Cr. 
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87. Confusion of mind and indistinctness of perception.—ffeZd, that 
confusion of mind and indistinctness of perception attending mortal wounds 
and other similar considerations shew the necessity of caution in receiving dy¬ 
ing declarations ; and that where the deceased had made varied statements and 
there was opportunity for suggestion of names, due to enmity or at the 

instigation and suspicion of others the dying declaration would be considered 
more than doubtful.(l) 


88. Injury to mind, defective memory, enmity.—HeW, that particu¬ 
lars of the violence to which the deceased has spoken may occur under 
circumstances of confusion and surprise calculated to prevent their being 
accurately observed. The consequences also of the violence may occasion an 
injury to the mind and an indistinctness of memory as to the particular trans- 

action. The deceased may have stated his inferences from facts concerning 
w/iicn he may have drawn a wrong conclusion.(2) 


fi’’ ““ enemy.-It is a well known custom in Pesha- 

war valley for wounded men to name their enemy as their assailants, even 
though he may not have been present at the wounding.(3) 


90. Uncorroborated dying declaration—not sufficient for conviction 

unjab unreliable. Held, that it would be hardly safe to convict on 
e uncorroborated dying declaration because it is well-known that inhabitants 

o e unja wi 1 often in dying declaration not only accuse the actual offen¬ 
ders but also add the names of their enemies.(4) 


statements-essential.-Generallv, the dying 

irut received with caution and should be even more strictlv 

!eILd b statements of ordinary witnesses as the former cannot be 

tested by cross-examination at the trial. 


ele tntelhgent and clear.-If a dying statement is intelligent and 

clear and does not bear any signs of mental confusion and distress, it may be 

reee.ved without caution and, though falsehood in it must be guarded against! 
true.( 5 ) ""PPorted by circumstantial evidence, it must be taken as 

f declaration made in full senses and abound good-suffici- 

orh[rseT'''‘'‘T'^ possession 

of h„ senses under circumstances of solemn responsibility, and proved, by the 

clearest and most reliable evidence, to be the exact word^inf fh i ■ 

it corrnhornf«.ri 4 .U » ue tae exact words ot the person making 

’ ■ f ^ surrounding circumstances, may be sufficient to sup- 

port a conviction for murder.(6) ^ 


/.Vt R- 1866, Cr. 

Cr 8 P. R. 1868. 

(Quotation from RoscooK 

( 8 ) Ibid. —at p. 21 . 

(4) Bakhshish v, Emp, A. I. R. 1905 t 
541). 80 I. C. 826. 20 CV. L. J. 896 . 


T <Kath.) 15 K 

( 6 ) Karim Khan v. Emb. (Puni 1 4 P VV n 
Cr. 1909, li e. 100 , 9 Cr, L J isc fQ P r 
1900 and 8 C. 211 not appld.) ^ 
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93. Dying declarations—contradictory—evidentiary value negligible. 
—Where each of the dying declarations of two persons not only contradicted 
the other but also contradicted itself: Held, that it would be extremely 
hazardous to act upon such declarations. It is doubtful whether a dying 
declaration which contradicts itself in several parts is even admissible in 
evidence ; but supposing it is admissible then the evidentiary value of such a 
declaration is for all practical purposes negligible.(l) 


94. Declarant lingering for some days after making statement—state¬ 
ment admissible,—Where the statement was made on the evening of the day 
the occurrence took place but the declarant died six days thereafter : 

Held that the person was dying at the time he made the declaration 
and the fact that he lingered for six days afterwards does not deprive his 
declaration of its character as a piece of evidence admissible under S. 32 of the 
Evidence Act. 


Credibility of the declaration :—The declaration in this case was made 
when the declarant was in full possession of his senses, apparently able to give 
a perfectly coherent account of the assault, there was no suggestion that the 
injured person (a boy) had been influenced by any body to make the statement 
or had any reason for wrongly implicating the appellant: Held, therefore, that 
there was no reason whatsoever for refusing to accept this piece of evidence.(2) 


95. Declaration requires corroboration .—Held : 

(i) that a declaration relevant under section 32 but not made by one in 
immediate expectation of death and not made in the presence of the accused, 
ought not to be acted upon unless there is reliable corroboration ; and 

{ii) that if a Judge thought that a part of the declaration was deliber¬ 
ately false it is no doubt very improbable that he would act upon the other 

part, at any rate, without any definite corroboration.(3) 

96. A “touched up” dying declaration of no value.—Where, on exami- 
nation, the dying declaration itself showed that it was not the product of the 
deceased’s creation alone, and the evidence showed that two eye witnesses 
were close to him when he made it ; /leW that usually a dying declaration 
which records the very words of the dying man is most valuable, but the 
value disappears when parts of it have obviously been supplied by interested 
persons or police-officers. A touched up dying declaration has no value.(4) 


97. Dying declaration alone not safe for conviction.—^Where, apart 
from the tainted evidence of certain eye witnesses, all relations of the deceased 
and not on good terms with an accused, there was only the dying declaration 


(1) Inayat AH v. Emp, (Lab.) 108 I. C. 526, 
29 Cr. L. J. 418 <1028). 

(2) Thakura Singh v. Emp. A. I. R. 

Lab. 64. 10 L. L. J. 463. 118 I. C. 177. 80 Cr. 


(3^ Emperor v. Akbar AH, 58 \ 

1988 Bom. 479, 146 I.C. 548, 35 Cr. L. J. 109 

(4) Dial Singh v. Emp, A. I. 1934 Lab 
805. 158 I. C. 810, 85 Cr. L. J. 427. 
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of the deceased : held that it would not be safe and prudent to base a 
conviction thereon.(l) 

98. Court to be satisfied that the dying declaration is true. —It is 
improbable that a man who has been stabbed and has recognised the assailant 
would omit to name him and give the name of another person. But in case 
where the assailant has not been recognised one must not ignore the possible 
temptation that there may be, if one has grounds for suspecting any person, 
to name that person as having been actually and positively identified. The 
danger of this kind of wrong identification has to be borne in mind in dealing 
with dying declar«»tions. 

As 9 basis for conviction.—There is no absolute rule that a dying 
declaration should not be acted upon for the purpose of convicting an accused 
person even if uncorroborated provided that the Court is fully satisfied that 
it is true, but before so doing, the Court will apply to it every test of its 
genuineness and good faith which it is possible in the circumstances of the 
case to apply. 

Caution.—When the prosecution evidence shows that there are signs of 
attempt to improve and develop it, at successive stages, special caution is 
needed also in dealing with a dying declaration. 

Doubt.—-Similarly, when there is serious room for doubt as to whether 
the contents of the dying declaration include matter suggested to the deceased 
by the outsiders this is a circumstance which cannot be ignored in estimating 
the value to be attached to it.(2) 

99. Whether a dying declaration requires corroboration. —There may 
not be corroboration of the nature contemplated by Section 157, Evidence Act, 
or of matters provable under Section 158. But it does not follow that this 
evidence is insufficient to support a conviction. In such a case the surround¬ 
ing circumstances will have an important bearing. 

Probative Value. The statement of a person who has received a mortal 

wound made immediately after the injury was caused is of high probative 

value when it relates to the cause of the injury unless there is some reason 

shown to doubt its truth. The value is much less'if the statement is made 

after a considerable interval during which he has been surrounded by his 
relatives and friends. 


Room for suspicion.—It is not possible to lay down any hard and fast 
rule, each case must be decided in the light of the other facts and surrounding 

circumstances, but if the Court is convinced that the statement is true it is 
Its duty to convict, notwithstanding that there is no corroboration, and the 
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Court could not be fully convinced if there was anything in the other evidence 
or in.the surrounding circumstances to raise a suspicion as to its credibility.(l) 

100. Dying declaration can be basis for conviction.—Where four 
declarations had been made by the dying man all of which were largely con¬ 
sistent with one another and bore the stigmata of veracity: held that these 
declarations were pro entic authentic and were sufficient to justify the 
conviction of the appellants.(2) 


rf;i\ jji Gufuswami Tevary I. L. R. 1940 
M. 168 . A. I. B. 1940 Mad. 196,187 I. C. 280, 
Ct» 437* 


(2) Gula hrao v. Emp. 

I. R. 1945Nag. 158, 221 I. C. 144, 47 Cr. 

J. 92. 


Part 3.—Statements of Accused. 

CHAPTER XII. 

STATEMENT OF ACCUSED TO POLICE AND ITS 
RELATIONSHIP WITH Sec. 162. Cr. P. C. 

Introductory. (1) Section 162, Cr. P. C., put in a straight sentence, 
lays down that no “statement made by any person to a police officer in the 

course of an investigation shall be used for any purpose”. Tliis is the 

Rule. 

The exception to the rule is that when such a person is a witness for 

the prosecution he can be contradicted by his statement before the 
Police. 

It follows that when the maker of any such statement is an accused 
person the said statement cannot be used for any purpose. 

(2) The first question, therefore, is whether the words “any person” 

occurring in Sec. 162, Cr. P. Code, include an accused person or 
not ? 

Divergent views have on this question been held by the various Hi-rh 
Courts the sum total of which is as follows :_ ^ 

(a) that, read with the context, and that context is the preceding section 

161, the heading of which is ‘Examination of witnesses’, the words “any 
person” connote “witnesses” only ; 

(&) that it is a rule of interpretation that words in an enactment must 
be given their plain meaning, and the plain meaning of any person” is 
“any person” no matter whether he is a “witness” or an “accused”. 

(3) This controversy went on for some time till it was set at rest by the 

Privy Council ruling to the effect that “any person” includes an accused 

person. « 

The previous views, therefore, have now got only an academic interest 
but worth the study all the same. 

Here are a few of them, the Privy Council ruling being placed at the 

end. 

Notes and Comments. 

A. ALLAHABAD HIGH COURT. 

1. “Any person” does not mean an accused person.— It is true that 
the words “no statement made by any person” are general and if they 
stood alone would include statements by accused persons, but the statements 
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of accused persons are governed by S. 164 which follows, and there are 
also provisions in Ss. 24 to 27, Evidence Act in regard to the statements made 
by accused persons. S. 163, Cr. P. C. repeats certain provisions of S. 24, E. A. 
and S. 164, Cr. P. C. mikes provisions for receiving statements or confessions 
by witnesses or accused persons by a Magistrate. Therefore, S. 162, does 
not include statements made by accused persons.(1) 

‘ B. CALCUTTA HIGH COURT. 

% % 

2. Statements of accused beyond the province of S. 162.—The effect 
of S. 162, Cr. P. C. as amended in 1923, has been the fiubject of much 
doubt; it is creating difficulty in the conduct of trials, and as held by the High 
Courts of Rangoon, Lahore and Patna(2) statements made by an accused 
person before the Police are not within the province of S. 162, Cr. P. C. 
These decisions are right and should be followed in this Court. 

( 

It is settled law, as held in Q. E. v. Jicdal J9as,(3) that S. 16'1, 
Cr. P. C., does not apply to the statement of an accused person. Both the 
context of S. 162 and its contents point in the same direction. “Any person** 
means quivis expopulo. It is unreasonable, in view of the special law 
applicable to the statement of accused persons to the Police, to refuse to 
apply the well established rule ** generalia specialibus non derogaW A 
contrary view involves an implied but complete repeal of S. 27 of the 
Evidence Act which was not the object of S. 162, Cr. P. C, That section only 
prevents the use by the prosecution of such statements under Ss. 145, 155 

and 157 of the Evidence Act,(4) 

“Any person’* applies to witnesses only 
162, applies to witnesses and not to the accused under trial.(4) 

C. LAHORE HIGH COURT. 


3. “Any person” in S. 162, Cr. P. C. does not include an accused 
person-S. 27, E. A. not aflfected by S. 16Z-statement of accused admissible. 
—Where it was contended that the words “ any person ” occurring m S. 162, 
Cr P C included an accused person and that the said section prohibited the 
use of any statement made by an accused person during the course of an 
investigation : Held, that S. 162, Cr. P. C. applies to the statements of persons 
examined as witnesses by the Police in the course of investigation, and not 
to the statements of accused persons, and does not over-ride or modify 
the provisions of S. 27 of the Evidence Act. 

Accordingly, held that the prosecution can rely not only upon the 
Hiseoverv of the corpse in the held of the prisoner, but also upon the 

-- I IT*__ r T nQ 


(!) Emperor v. Faujdar, 55 A. 463, A. I. R* 
1033 All. 440, 144 I. C. 1021 (2;, 34 Cr. L. 
J 8T5 

(2) (J^ea Tha Diu, 4 R. 72, 27 Cr. L.J. 881, 
Rannu. 7 L. 84. Cr. L. J. 700, Jagwa Dhanuk, 
5 P. 63, 27 Cr. L. J. 484) 

(3) 27 C. 295. X Tj 

(4) Azimaddy v, Emp. 54 C. 287, A. I. K* 


1927 Cal. 17, 99 I. C. 227, 28 Cr. L. J- 99, 

*%■) {Azimaddy, 28 Cr. L. . J. 89 foils'll 
pfewaj Ali Molla, v. 83 C. W. N. 257. 

118 i:^C. 368, 30 Cr. L, J. 916. Also oth^ 

rulings which need not be quoted in view 

of the P. C. ruling to be cited hereafter. 
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menl made by him in consequence of which that discovery was made.(l) 

D. MADRAS HIGH COURT. 


4. The words any person ” include accused person also. —The 
expression “ statement made by any person” in clause 1 of Sec. 162, Cr. P. C. 
includes statements by persons accused of the offence under investigation.(2) 

E. NAGPUR HIGH COURT. 

5. “ Any person ” in S. 162, Cr. P. C. means any person whether 
accused or witness.— The terms of section 162 are perfectly clear and no 
statement made to the Police by “ any person ” whether accused or witness, 
during an investigation can be even mentioned except to the extent and under 
the circumstances and conditions stated in that section. The fact that 
the weapon of defence was found concealed in the accused’s house can be 

taken into consideration but the fact that he or any body else said so to the 
Police must be entirely excluded.(3) 

6. «Any person ” has its plain meaning. —Where the Sessions Judge 
interpreted the words “ any person ” occurring in S. 162, Cr. P. C., as any 
person other than an accused person iind veWed on side notes to Ss. 160 and 
161 referring to the calling of witnesses and their examination : held (i) 
that the language of S. 162 is the safest guide and nothing could be plainer 
than the words any person ” used therein, (ii) that side-notes are no real 
guide to the intention of the Legislature, (fa) that abrogation by imp¬ 
lication IS by no means uncommon, and {iv) that S. 27 has thus to be 
abrogated ; were it to be saved, that much could be done as S. 32 {{) had been 
expressly saved.(4-) 

7. S. 162 refers to statements of witnesses, not to those of accused._ 

The word “ statement ” in S, 162, Cr, P. C., is a very general word. It 
is intended to refer to statements taken under Ss. 160 and 161 , Cr. P. C. 

There is a clear distinction drawn in S. 173 between accused persons and 
“ persons who appear to be acquainted with the circumstances of the case ” 

(t.e., witnesses). Under S. 161 , the investigating police officer is to examine 

“ persons supposed to be acquainted with the facts and circumstances of 
the case” and these words, read with the side-note “Examination of Wit¬ 
nesses by Police,” lead to the conclusion that here too it is “ witnesses” whose 
statements are meant to be recorded and that, therefore, S. 162 does not 
refer to statements made by accused persons after arrest. 


* 

Consequently, S. 27, I. E. A., is not repealed by S. 162, Cr, P. C., 

and It IS impossible to believe that there was any intention on the part of 


(1) Rannun v. Emp. 7 L. 84. A. I. R. 1926 
Lah. 88, 94 I. C. 901, 27 Cr. L. J. 109. 

(2) In re Syamo Maha PaUo, 55 M. 903. A 
Y R. 1932 Mad. 891, 137 I. C. 9. 38 Cr L 

418.~F. B. (approved by P. C. ruling 


to be cited hereafter.) 

(3) Dadi Lodhi v. Emp. A. I. R. 1920 Nan 
368. 95 I. C. 59, 27 Cr. L. J. 731. 

(4) Bhagia v. Emp. A. I. R. 1927 Naa. 

203, 100 I, C. 820. 28 Cr. L. J. 340. ^ 
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the Legislature to repeal such widely known and cogent provisions as those 
of section 27 by implication.(1) 

F. BURMA CHIEF COURT. 

8. S. 162 Cr. P. C. applies to statements of witnesses only.—Section 
162, Cr. P. C., appears to be the only provision of law regarding reference 
to police papers and that relates solely to the statements of witnesses which 
have been taken down in writing by the Police (and not to those of 
accused.(2) 

G. SIND CHIEF COURT. 


9. S. 162, refers to statements of witnesses not those of accused—S. 
27 not rendered nugatory.—(^) The words “ statement of any person” in S. 
162, Cr. P. C. refer to the statement of any witness in the course of Police 
investigation, and not to the statement of an accused person in respect of 
whom such investigation is being held. 

(ii) Similarly, the words “ any person ” in S. 161, the marginal note 
of which is “ Examination of witnesses by Police” refer to a witness and not 
to the person who is accused of an offence. 

(m) In S. 164 (1), again, the word “ statement ” is limited to the 
statement of a witness. 


Therefore, S. 162, Cr. P. C., does not over-ride and render nugatory 
the provisions of S. 27, I. E. A., which permits so much of the information 
given by an accused person being used against him as relates to any fact 
discovered in consequence of such information. Such statements have been 
held to be admissible by all the High Courts. There is thus no warrant for 
holding that the words statement of any person ” in S. 162 include the 
statement of an accused person.(3) 


10. S. 162 refers (1) to the statements of witnesses not of accused 
and (2) to statements respecting the offence then under investigation, not a 
different one.—During the investigation of a case of murder, the appellant 
Adho informed the investigating officer that the deceased woman died of 
a fall from a manjan (a high platform fixed in a field for scaring crows) and 
that he had seen her falling. The appellant Karimdino stated that he had 
come there immediately after her fall and had seen her body. The Police 
could not find evidence of murder, but sent up the appellants for trial under 
section 201, I. P. C. (causing disappearance of evidence of offence or giving 
false information to screen an offender) and section 202, I. P. C. (intentional 

omission to give information of offence by a person bound to inform) rea 
with section 44, Cr. P. C. They were convicted of these offences, and they 

appealed against their conviction/and sen tences. ____^- 

---- ~ r»* IT w T 113 lO 1. C. 917, 12 Cr. L. J, 277 

(\) {Emperor yf. Maung Jign) ' 

decision of the Duraz v. Emp. A. I. 11. 1925 

Z^^r L J '400 sL 86 I. C. 410. 26 Cr. L. J. 778. 

(2) Mahomed Ally v. Emp. <Bur.) 4 B. L. 
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It was contended at the bar that the previous statements of the 
appellant Adho and Karimdino were excluded from being received in evidence 
at the trial by virtue of section 162, Cr. P. C., or, in the alternative, as 
being in the nature of incriminating statements made by the accused persons 

and, therefore, excluded by section 25 of the Evidence Act. Held as 
under :— 


(1) that the statement of *‘any person” in Section 162 refers to the 
staternent of any person examined afi a •witness in the course of a Police 
investigation and not to the statement of an accused person in respect of 
whonr^ such investigation is being held ; and 

(^^) that section 162 prohibits the use of the statement of a witness 
at the trial held in respect of the same offence which was then under inves¬ 
tigation except for the purpose of contradicting such witness in the manner 
provided by section 145 of the Indian Evidence Act. 

The appellants made their statements in the course of an investigation 
for the offence of murder and not for offences under sections 201 and 202, I. 
P. C.. for which they were tried. Moreover :_ 

an accused person to a police-officer is 
not a confession, nor, ipso facto, excluded from being read in evidence ; 


(6) the prosecution do not rely upon the said statements either as 
true or as something incriminating to prove their guilt but to show that 

they are false-thereforc, the said statements are admissible and fall within 

17^'" u l^Pohamed Ibrahin,.{l) (Conviction under section 202 

upheld, that under section 201 set aside).(2) 

S before Police— cases of exclusion— 

was found*^to h ’ E. A.—test.—The accused (in this case a woman) 

was found to have abducted a girl and was convicted under S. 366 I P c 

the t.^rrhafsl'^'^ 8irl from abou; 

round >K. o...ed .h. n.d 

enquiry she was told by her thr^owing'"to Tl tTritm^^^ 


92 ® L. R. 312. (1903). 

(-) Adho V. Emp. 19 S. L. R. c, A. I. R. 


1925, Sind 257. 8G I. C. 961. 26 Cr. L. J. 897, 
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{iii) at the trial, however, she stated that the nephew of her husband 

had brought the girl to her and left her. 

It was urged on her behalf in appeal before the High Court that 

the statements made by the accused to the Policemen at the Railway 
Station and to the Sub-Inspector during the Police investigation {t.e., 
statements (i) and (it) above) should not have been admitted in evidence 

in view of S. 162, Cr. P. C. 

field : (1) following Umar Daraz v. Emperor, {Para 9, supra) that the 
words “statement of any person” appearing in section 162 , Cr. P. C. refer 
to the statement of any witness in the course of a Police investiga ion 
and not to a statement of an accused person in respect of whom such 


investigation is held ; 

(2) that, in the next place, such statements can only be excluded 
under S. 25 of the Evidence Act, if they are in the nature of incriminating 

statements and are used by the Crown as such ; and 

(3) that a useful test as to the admissibility of statements made to 
the Police is to ascertain the purpose to which they were put by the pro- 

secution ;(1) 4... 

(4) that the object of the accused in making these statements was 

exculpate herself from criminal liability and the said statements have 
been relied upon by the Crown not for the purpose of proving that either 

of them is true and should be believed, but that they were not true, and. 


therefore, . 

(5) that there was nothing wrong in the evidence being given of the 

two previous statements of the accused though they were made in the 
presence of the Police.(2) 

H. PRIVY COUNCIL. 


12 “Any person ” includes accused persons. -Their Lord^ips of the 
Privy Council Zld The words “any person” in section 162, Cr. C°de, m 
their ordinary meaning would include any person though he may thereaft 
be accused ^Investigation into crime often includes the examination of a 
number of persons none of whom or all of whom be suspected at the time^ 
The first words of the section prohibiting the statement from being signed 
must apply to all statements including the one made by a person not eve 
rusfected them but eventually accused. The words “any such staternent 
must include such a case and, therefore, such a statement is not admissible.( ) 


(1) {Kangal Mali. A. I. R. 1925 Sind 233. 
and Mahommed Ibrahim, 5 Bom. L. R. 312. 

"'““fa) Hussainbibi v. Emp. A. I. R. 1226 Sind 
161, 93 I. C. 248, 27 Cr. L. J. 9o. 


(B) Pakala MnraynaSwami-v. Emper^ 18 P. 
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, CHAPTER III. 

RELATIVE POSITION OF CONFESSIONAL STATEMENTS— 

AND THEIR ADMISSIBILITY 

Introductory. (1) Section 27 of the Evidence Act makes relevant the 
statement of an accused person in custody of the Police which leads, directly 
and distinctly, to the discovery of a relevant fact. 

Section 26 relates to the admissibility of confessions made before 
a Magistrate by a person in the custody of Police. Section 25 makes con¬ 
fessions to or before the Police irrelevant. 

Section 24 rules out confessions made to a person in authority as a 
result of promise, inducement or threat etc. 

The first question, therefore, is whether section 27 governs the 
preceding sections 25 and 26, or governs sections 25 and 26 as well as section 
24 of the said Act ? 

The next one is what is the nature and extent of admissibility of such 
statements ? 

(2) Section 27, runs thus :—“When any fact is deposed to as discovered 
in consequence of information received from a person accused of an offence 
in the custody of a police-officer, so much of such information, whether it 
amounts to a confession or not, as relates distinctly to the fact thereby 
discovered, may be proved.” 

(3) It is difficult, it may be added, to frame any hard and fast rule 
applicable to all cases alike, but the salient points are these:— 

A. Relative position of S, 27 and Ss. 24, 25 and 26 of the Evi¬ 
dence Act. 

B. Nature and extent of admissible statements and tests of admissibi¬ 
lity under S. 27 of the said Act. 

Notes and Comments 
A. RELATIVE POSITION OF S. 27 & 

Ss. 24, 25, 26, I. E. A. 

1. Protection given by section 24, 25 and 26 to be kept in view.— ‘ The 
protection given to an accused person by sections 24, 25 and 26 of the 
Evidence Act should not be dependent upon the ingenuity of the police 
officer or the folly of the prisoner in composing the sentence which convevs 
the information. On the other hand, we cannot garble the statement made 
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to the Police so as to render it absolutely innocuous to the prisoner and 
remove it entirely from the nature of a confessional statement.(l) 

2. Confession not to be admitted under cover of discovery.—“We 
must not,’' said West, J. “under the cover of this proviso (section 27) allow 
the discovery of ordinary articles, like sticks, kni/es and clothes, to be 
introduced so as to admit what are practically confessions to the Police, and 
the discovery ought to be of a fact which is directly connected with the 
crime apart from the statement itself.”{2) 

(a) S. 27 qualifies Ss. 25 & 26. 


3. S. 27 is a proviso to both sections. — Held, that S. 27 is a proviso 
not only to S. 26, but also to S. 25,^and that, therefore, so much of the informa¬ 
tion given by any accused person to a police-officer, whether amounting to a 
confession or not, as related distinctly to the facts thereby discovered, might 
be proved. Observed by Straight, J, :—“Where a statement is being detail¬ 
ed by a police-officer as having been made by an accused in consequence of 
which he discovered a certain fact or facts, the strictest precision should be 
enjoined on the witness so that there may be no room for mistake or 
misunderstanding.”(3) 

4. S. 27 an excepting and qualifying rule of evidence. —Section 27 is 
enacted as an excepting and qualifying rule of evidence, being framed as 
a proviso upon the preceding sections 25 and 26. It contemplates data 
which refute the possible discrediting circumstances, in view of which sections 
25 and 26 are enacted, by supplying material corroboration in the facts 
discovered. Therefore, when in consequence of information furnished by 
the accused, a fact is discovered, then the discovery of that fact supplies 
a guarantee of the truth of the information which may amount to a con¬ 
fession. The confession, in so far as it is confirmed by the discovery, should 

be deemed to be true.(4) 


(b) S. 24 is not qualified by S. 27. 


5. A confession irrelevant under S. 24 cannot be proved under S. 27 

either._ Held that when a confession, being improperly induced by a police- 

officer, is irrelevant under S. 24 of the Evidence Act, the same does not 
become provable by reason of a fact being deposed to as discovered 
in consequence of information received from an accused person while in the 
custody of a police-officer. S. 24 is absolute as well as prohibitory in its 


(1) (Sukkan V. Emp, 10 L. 283, folld>— 
Sonar am Aiahton v, Emp. 10 P. 153, A, I. R. 
1931 Pat. 145, 131 I. C. 797, 32 Cr. L. J. 

792. 

(2) iSonaTam''s case above cited, foUd) 
Phulna Lodhi v. Emp, A. I. R. 1936 Nag. 
23, 1611. C. 8, 37 Cr. L. 440. A Similar 
view was taken by Bombay High Court in 


peror v. Ganu Chandra, 56 B. 172, A. I- 
1932 Bom. 286, 33 Cr. L. J. 896. 

3) Queen Emp. V. Babu LaU A. ouu 
184 )—F. B. —Followed in 45 C. 557. 

1) Piaresh Chandra, I. L. 

i, A. I. R. 1942 Cal. 893, 204 I. C. IH, 

Cr. L. J. 145 at 158, 159. 
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terms and is not qualified by S. 27. It is a rule absolutely independent of 
the question of discovery, or no discovery, to which S. 27 relates.(l) 

6 . S. 27 is not a proviso to S. 24.—S. 27 is not a proviso to S. 24 of 
the Evidence Act.(2) 

7. S. 27 does not govern S. 24. —The contention that S. 27 of the 
Evidence Act is to be read as governing S. 24 is untenable.(3) If a statement 
is bad under S. 24, it cannot be rendered good by S. 27. In any case, for a 
statement to be admissible under S. 27, the person giving the information 
should be (i) accused of an offence and (n*) in the custody of a police-officer. 
(Case-law discussed). But the fact of pointing out the spot is admissible as 
‘conduct’of the accused under S. 8, E. A. (This will be illustrated later on).(4) 

8. Section 27 does not qualify Sec. 24. —Where the accused, after 
having been arrested, was questioned by the Sub-Inspector in these words ; 
“ Did you commit the offence ? Produce the sticks and knives used by you. 
You need not be afraid if you do so”. The accused said, “I admit the 
offence”. Thereupon, the Sub-Inspector took him to his house where the 
accused produced a knife and a stick. Held that the statement was made 
in answer to direct inducement and that it was not receivable in evidence at 
all.(5) 

(C) S. 27 does qualify and is a proviso to S. 24 also. 

9. An admission improperly induced is irrelevant under S. 24» 
but the fact discovered may be proved under S. 27. — Held^ that the intention 
of the Legislature is to exclude as irrelevant any admission made by an 
accused person on the faith of a promise from a police-officer that such person 
would get off if he made the disclosure, unless indeed the admission led to 
the discovery of some fact, but even then only in so far as it relates to the 
fact thereby discovered.(6) 

10. Discovery of relevant fact provable^ in spite of Ss. 24 and 25.—(i) 
The confession of an accused person improperly induced by a promise of 
pardon is inadmissible under S. 24 of the evidence Act but the fact that, in 
consequence of information received from the accused, the witness went to a 
certain place and made inquiries from certain persons, is provable against 
the accused. {Per Bullock, J.) 


^(1) Ram Dial v. Empressy 15 P. R. 1885, 

King Emp. v. Po Min ^ L. B. R. 186, 
San Bwin v. Queen-Emp. U. B. R. 1802 
96, I, p. 83 and Pfga San Ta v. Emperor U. 
B. R. 1900, I, Ev. p. 3, 4 I. C. 759, 11 Cr. 
L. J. 41 at 42. 

(3) {Nga San Ta v. Em^eroTy 4. I. C. 759, 
11 Cr. L. J. 41 cited.) 


(4) Emperor v. Nga Aung Ba U. B. R. 
(1916) II, 114, 35 I. C. 962, 17 Cr. L. J. 
402, 403. 

(5) In re Aunika Lakshmuduy A. I. R. 
1942 Mad. 237, 199 I.C. 87, 43 Cr. L. J, 463 
at 465. 


(6) Alst. Nurai v. Empressy 8 P, R. 
0r« 


1882, 
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(tt) S. 25 excludes proof of a confession before a police-officer, but 
there is nothing in that Section to exclude evidence of the fact, if it he relevant, 
that the police-officer questioned an accused person and the latter made a 
statement. The statement itself, if it be a confession, is excluded from proof, 
but the fact that a relevant fact was discovered in consequence of information 
received from an accused person, if the discovery on such information be itself 
a relevant fact, is capable of being proved without giving evidence of any 
portion of a confession. {Per Plowden, S. J.)(l) 

11. S. 27 qualifies Ss. 24, 25 and 26,—Held, that S. 27 is a qualifying 
section to the three sections which immediately precede it, i,€., Ss. 24, 25 
and 26 ; and is not limited to S. 26 only.(2) 


12. Ss. 24 and 27—discovery under inducement—if genuine, 
still admissible. —When the accused, in a murder case, stated to the 

Police that if she would be let off she would tell them where the ornaments 
worn by the deceased were and, on the required promise being held out, 
she together with the Police and a number of villagers went to a spot, 
and produced from a dung heap the ornaments worn by the deceased : 
Held, that the fact of the discovery was admissible in evidence. Also held, 
that though discovery induced by a promise would raise a doubt as to the 
genuineness of it, yet in the present case it was genuine.{3) 


13. S. 27 qualifies not only Ss, 25 and 26 but also S. 24. —‘Section 27 
of the Evidence Act qualifies not only Ss. 26 and 25 but also S. 24. Therefore, 
when a confession is as a whole excluded, whether by reason of the provisions 
of S. 26 or of S. 25, or of S. 24, so mxLch of the information given by the 
person making the confession, when he was an accused and in custody, as 
distinctly related to a relevant fact thereby discovered, becomes admissible.(4) 


14. S. 27 qualifies S. 24 as vtell as Ss. 25 and 26, I. E. A. —S. 27 of 
the Evidence Act qualifies S. 24 as well as Ss. 25 and 26 of the said Act. 
The broad ground for not admitting confessions made under inducement or 
to a police-officer is the danger of admitting false confessions, but the necessity 
for that exclusion disappears in a case governed by S. 27 when the truth of 
the confession is guaranted by the discovery of facts in consequence of the 

information given.(5) 


15. Discovery is admissible—S. 24 notwithstanding.—(1) Section 27 
cannot operate to make admissible in evidence a confession which would other- 
wise be irrelevant under section 24 and only that part of it would be ma e 
admissible in consequence of which a fact deposed to was discovered.(6) 


(1) Khana v. Empress 84 P. R. 1894, Cr. 

(2) Mst. Misri v. Emperor 6 A. L. J. 839, 8 
I.C. 075, 10 Cr. L.J. 489 at 442 (1909)—F.B. 

(3) Emperor V. Mst, Misri 31 A. 592, 3 
I. C. 26, 10 Cr. L. J. 212 (1909) 

(4) Amir~ud-Din v. Emp» 45 C. 557, 22 
C. W. N. 218, 27 C. L. J. 148, 44 I. C. 221, 


, L.J. 305(1918) * r t> 1028 

Bulaqi V. Emp. 9 L. 671, A. I. R- 

176, 112 I. C. 847, 29 Cr-J-J- 
Hashmat Khan v. Emp. 15 ^ 

1934 LaU. 417, 152 I. C. 998, 36 l-r. 

211. 
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(2) When an accused person had been persistently questioned by the 
Police for hours, a confession made by the accused is not a voluntary state¬ 
ment and is not admissible in evidence, but so far as it leads to discovery of a 
weapon it would be admissible in evidence under section 27. Evidence Act.(l) 

B. NATURE AND EXTENT OF ADMISSIBLE STATEMENTS— 

TESTS OF ADMISSIBILITY. 

16. Nature and extent of statements admissible under S. 27.—(^) It is 
no£ all statements connected with the production or finding of property which 
are admissible ; those only which lead immediately to the discovery of property 
and so far as they lead to such discovery, are properly admissible. 

(ii) Whatever again, be the nature of the fact discovered, that fact 
must, in all cases, be itself relevant to the case, and the connection between 
it and the statement made must have been such that statement constituted 
the information through which the discovery was made, in order to render 
the statement admissible. 


(m) Other statements connected with the one thus made evidence and so 
immediatelyy but not necessarily or directly, connected with the fact discovered, 
are not to be admitted, as this would rather be an evasion than a fulfilment 
of the law which is designed to guard prisoners accused of offences against 
unfair practices on the part of the Police. 

Illustrations, —(a) A man says : “you will find a stick at such and such 
a place. I killed Rama with it.” A policeman, in such a case, may be allowed 
to say that he went to the place indicated and found the stick, but any 
statement as to the confession of murder would be inadmissible. 

(6) If instead of “ you will find,” the prisoner had said :—“ I placed a 
sword or knife in such a spot” where it was found, that too, though it involves 
an admission of a particular act (t. e. placing the sword) on the prisoner’s 
part, is admissible, because it is the information which has directly led to the 
discovery, and is thus, distinctly and independently of any other statement, 
connected with that discovery. 


(c) But if, besides this the prisoner also stated what induced him to put 
the knife or sword where it had been found, that part of his statement, as it 
has not furthered, much less caused, the discovery, is not admissible.(2) 

17. By the admission of a confessional statement the intention of the 
Evidence Act is defeated.—-A confession of murder made to a police-officer is 
not all confirmed by the prisoner saying : “ this is the place where I killed the 
deceased ; ” and when starting from the pointing to a spot (a ditch or a 
tree), a long narrative of transactions, some of them altogether remote from 
any connection with the spot indicated, is allowed to be deposed to as confessed 


(9^ In re Katara Chinna, A. I. R. 1940 
Mad. 180, 180 I. C. 484. 41 Cr. L. J. 323. 
See also Emperor v. Taduturu, A. 1. R. 1940 
Mad. 12, 185 I. C. 829, 41 Cr. L. J. 242. 


(2) Regina v. Jork Hasji (Bom.) II B. H C 
R. 242 (1874. Folld. in —14 B. 2C0 (F B 
See also : 12 M. 154, 4 A. 198. and 11 C 085 
wherein a similar view was taken. 
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by a prisoner, the intention of the Evidence Act is not fulfilled but defeated. 
The Evidence Act makes those statements admissible, and those only, which 
are the essential complement of acts done or refused to be done, so that the 
act itself or the omission to act acquires a special significance as a ground for 
inference with respect to the issues in the case under trial.(1) 

18. Test of admissibility.—The test of the admissibility, under S. 27, 
of the information received from an accused person in the custody of a police- 
officer, whether amounting to a confession or not, is this : (a) was the fact 

discovered by reason of the information, and (6) how much of the information 
was the immediate cause of the fact discovered and as such a relevant 
fact.(2) 

19. So much of the statement as is the immediate cause of discovery 
—admissible. — Held, that the statement that could be taken into considera¬ 
tion, under S. 27, and against the accused making such statement, is only so 
much as was the immediate cause of a discovery of some relevant fact.(3) 

20. Object and scope of S. 27—information leading to discovery, even 
if confession, admissible. —The object of S. 27 of the Evidence Act was to 
provide for the admission of evidence which, but for the existence of this 
section, could not, in consequence of the preceding sections, be admitted in 
evidence. By it information, even if it amounted to a confession and was 
made to a police-officer under any circumstances, could be proved as against 
the accused or rather so much of it could be proved as related distinctly to 
the fact thereby discovered. 


That the accused pointed out a certain place and produced certain pro¬ 
perty should be judged by S. 27, E. A., and not by S. 162, ,Cr. P. C.(4) 

21. Information relating distinctly to discovery—admissible.—Where 
in consequence of the information given by the accused, the police were taken 
to a place at which, on search being made, property was found : Held that so 
much of the information as related distinctly to the facts discovered could 
be proved notwithstanding (i) that it was given while the accused was in 
custody of the Police, and (u) that the accused were present when the search 
caused by the said information was made.(5) 

22. Intention of Legislature—extent of admissibility of statements 
leading to discovery.— that it was not the intention of the Legislature 
to allow the Police, by an ingenious perversion of the provisions of S. 27. to 
get rid of the safeguards thrown round prisoners by Ss. 24, 25 and 26 of the 
Act, and that the exception to the rule must be very strictly confined within 

its legitimate limits.(6) _^ 


(1> Empress v. Rama Birapa 3 B, 12 (1878). 

(2) Queen Emp. v. Commar Sahib, 12 M. 153, 
2 Weir 738 (1888). 

(3) In re Sankappa Rai, 31 M. 12, 3 M.L.T. 
270, 18 M. L. J. 66, 7 Cr. L. J. 325 (1908). 


(4) Mst. Misri v. Emperor 6 A.L.J. 889, 8 I. 
C. 975, 10 Cr. L. J. 439 at 442 (1909)—F. B. 

(5) Ganga v. Empress, 80 P. R. 1885, Cr.— 

(6) Tara Singh v. Crown 11 P. R. 1915, Cr, 
29 I. C. 817, 16 Cr. L. J. 545. 
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23. Test for the application of S. 27. —S. 27 should not be used in such 
a way as to evade the statutory provisions of S. 25 of the Evidence Act. 
The test of admissibility of information received from an accused person in 
the custody of a police-officer is ; (a) whether the fact so discovered is in 
itself a relevant fact and {b) whether it was discovered as a direct, natural and 
necessary consequence of the information so received.(1) 

24. How much of a statement made by an accused person can be 
legitimately used ?— A statement made or information given by an accused 
person to the Police is inadmissible. The only way in which such an informa¬ 
tion can be made use of is via section 27. I. E. A. Tlif^^t is to say, with regard 
to the other accused, the officer giving evidence might say : ‘T arrested them 
in consequence of information received from so and so ” {e,g. the approver 
and one of the other accused). 

Discovery of other accused. —The use which can legitimately be made 
of such information is merely this, that when direct evidence is given against 
the accused at the trial, it is open to the defence to check such evidence by 
asking whether the name of a particular accused was mentioned or not at the 
time. So it becomes evidence which may be used to test the consistency of 
an approver’s story and at any rate is information which leads to the discovery 
of the accused in question. It is no evidence of the guilt of the accused.(2) 

25. Discovery of some fact irrelevant to inquiry does not make 
the confession admissible. —The fact discovered, in consequence of informa¬ 
tion received from an accused person under S, 27, must be a fact relevant to 
the case in which the evidence of discovery is sought to be given ; Held, 
accordingly, that the fact that at some previous date the appellant had treated 

one S. with arsenic for a bad leg is not relevant in any way to the charge of 

murder by poisoning under consideration, and that the discovery of arsenic 

from S. cannot make the statement of the accused wliich led to that discovery 
admissible.(3) ^ 


, b. R. 102, 43 I. C. 

111. 10 Cr. L. J. 70 (1918). 

(2) V. Emp. A. I. R. 1924 All. 207, 

77 I. C, 800, 25 Cr. L. J. 420. 


« 

(3) Gokul Ckamar v. Emp. ii P. oil A T R 
1^928 Pat. 22. 105 I. C. Gs/*. 28 P-r. l’. J.' 07 K 
Is not evidence of similar acts admis- 
^ble^ under bs. 14 and 15 of the Evidence 
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CHAPTER XIV. 

STATEMENTS LEADING TO DISCOVERY UNDER S. 27, E. A, 
WHETHER REPEALED OR OVER-RIDDEN BY 

S. 162, CR. P. C. ? 

Introductory.—(1) It has long been a moot point whether Sec. 162, Cr. 
P. C. over-rides the "provisions of section 27 of the Evidence Act where- 
under only statement made by an accused person, in custody of police, leading 
to discovery is relevant. Put in different words whether section 27 Evidence 

Act is abrogated by Sec. 162, Cr. P. C. ? 

If the words “any person’’ in section 162, Cr. P. C., include an accused 
person, as they do under the Privy Council ruling (already cited) and the 
statement of that “person” cannot be used for any purpose, as laid down 
therein, then section 27 is rendered wholly nugatory and stands repealed. 

(2) Recently a case of that nature came up before the Privy Council 
{Pahala Naraijana v. Emp.,) but their Lordships left undecided the point whe¬ 
ther section 162, Cr. P. Code pro tanto repeals section 27 of the Evidence 

Act or not ? 


(3) Therefore, all the rulings of the High Courts either, before or after 
the Privy Council, ruling are relevant to the present study. For the sake of 
convenience and facility of reference, important decisions of each High 
Court have hereafter been set forth separately in a chronological order—the 

P. C. ruling being placed at the head. 


(4) It would be seen that the Allahabad and the Lahore High Courts 
,ok the view that section 162, Cr. P. C. pro tanto repealed section 
r of the Evidence Act and, therefore no statement of any kind made to 

re Police by an accused person could be made use of, discovery of a fact 

otwithstanding. Accordingly, the Governments of both the 

assed special Criminal Law Acts to lay down that “nothing in section 162 

tiould ^be deemed to affect the provisions of section 27 of the Evidenc 

iCt.” 

The Calcutta High Court has also taken a similar view, m a recen 
)ivision Bench case, but it has not yet been superseded by any enac - 
lent like the one introduced by each of the other two provinces. 

(5) The remaining High Courts maintain and hold that ^ g 

, w • Act is a “special law" which has not been abrogated by bee. 

be Evidence Act is a specmi mw accused person, 

62 Cr P. C. Therefore, any statement made y 
1 custody, which leads directly and distinctly to the discovery of a fact, 

elevant, S. 162, Cr. P. C. notwithstanding. 
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RELATIVE PQ9ITIOM OF S. 162, CR, P. C. & S. 27, E. A. 

Notes and Commen'ts 

RELATIVE POSITION OF S. 162, Cr. P. C. & S. 27, I. E. A. 

1. Privy Council ruling—facts of the case.—On March 23, the body 
of the deceased man was found in a steel trunk in a third class compart¬ 
ment at a Railway Station. The body had been cut into seven portions 
and the medical evidence left no doubt that the man had been murdered. 
After a few days the body was identified by his widow. 

Four letters were produced by the deceased’s widow which purported 
to have been signed by the wife of the accused. It transpired that while 
they were at Behrampur the accused end his wife borrowed from the 

deceased at various times some small sums which all came to an amount 
of Rs.3000/- and odd. 


The widow stated that on March 20, her husband showed her a letter 
and said that he was going to Behrampur as the accused’s wife had written 
to him and told him to go there and receive payment of his due. 


Suspicion fell on the accused and 3 others who were discharged. 

It was proved that the trunk in which the body was found had been 
sold to the washerman of the accused on March 22. It was also proved 
that the accused had taken that trunk to the train in which the body was found 
and that he was seen at the Railway Station on March 23. 


When the Police examined the accused, he stated that the deceased 

had come to his house on March, 21, slept in the outhouse rooms for the 

night and left on the evening of March 22 , that the next mornina he (the 

accused) went to the Station. The accused and three others were arrested 
thereafter. 


Under these circumstances, 
consideration :— 


two questions arose for their Lordships’ 


. statement of the deceased to Iiis widow before he 

eft his house was admissible under section 32 of the Evidence Act ? 

2. Whether the statement of the accused was protected bv S6c 
162, Cr. P. C. ? 


DeclarJtionsT already been dealt with in the Chapter on Dying 

The second point involves the relative position of two sections viz 

Sec 162 Cr. P. c. and See. 27. I. E. A. Their Lordships of the Privv Council' 
Without deciding the quest’on, observed as follows :_ 


“Whether to give Sec. 162, Cr. P. Code, the plain meaning of the words 
so as to leave the statement still inadmissible even though a discoverv 
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of fact is made such as is contemplated by Sec. 27, I. E. A., it does not seem 
necessary to decide. The words of Sec. 162 are, in their Lordships^ 
view, plainly wide enough to exclude any confession made to a police officer 
in the course of investigation whether a discovery is made or not. They may, 
therefore, pro ianto repeal the provisions of the section which would other¬ 
wise apply. If they do not, presumably it would be on the ground that 
Sec. 27,1. E. Act is a ‘‘special law’* within the meaning of Sec. 1 (2), Cr. P. C., 
and that Sec. 162 is not a “ specific provision to the contrary.” Their Lord- 
ships express no opinion on this topic for whatever be the right view it is 
necessary to give to Sec. 162 the full meaning indicated.”(1) 

^ote :—As the matter was left open, the various High Courts have 
held divergent views after this ruling, while their previous decisions also 
remain intact. Therefore, the decisions of each High Court have been separa 
tely given herebelow (in a chronological order as for as possible.”) 

A. ALLAHABAD HIGH COURT. 


2. Accused’s confessional statement that “he had stolen the animals” 
—excluded.—HeW (by the majority of the Judges) that where, in consequence 
of information given to the Police by the accused, to the effect that he had 
stolen a cow and calf and sold them to a particular person at a particular 
place, the animals were discovered, so much of the information as amounted 
to a confession of stealing was inadmissible in evidence.(2) 


3, Pointing out “dhatura” tree—statement, “from this I took seed,” 
admissible—“ I gave seed,” inadmissible.—The prisoner pointed out a 
dhatura tree and said : “from this I took the fruit.” He also said, “ I give 
seed of dhaiura.^^ The Z)arog/ 2 a questioned “where did you bring the seed from? 
He showed the tree. Held that this portion of the statement is inadmissible. 
If the fact of dhatura tree was a discovery in consequence of the infor¬ 
mation received from the prisoner, only that much information 
proved ; in other words, that the prisoner pointed the tree and said that 
from it he took the fruit is all that related to the fact thereby dis¬ 


covered.(3) 

4. “I have killed my wife and her corpse is lying in my house”— 

corpse discovered-statement admissible—Where the accused went to a police 
station and 'reported saying : I have killed my wife and her corpse ts lying in 
my house," in consequence of which report, the police proceeded to his hous 

and discovered the corpse of his wife in the inner room of the house = ^ ’ 
that, under S. 27, the City Kotwal who took down . 

quite entitled to depose to the above quoted statement made by_ 


(1) Pakala Narayana v. Emp., 66, I. A. 66. 
18 P. 234, A.I.R. 1680 P. C. 47, 180 I.C. 1, 40 

Cr. L. J 364 at 369. _ 

(2) d’ E. V. Babu Lai, 6 A. 509 (1884) F.B. 


82 Cr. 8 (19X6): IRel^^Jora 

Hasji, 11 B. H. C. R. 242 —folld.). 
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but that the defence too was entitled to have that record produced and to 
insist on the proof of that record.(1) 

5. Statements leading to discovery are still admissibly. S, 162 notwith¬ 
standing.—If the Legislature had intended to alter the prvisions of section 
27, Evidence Act. the Legislature would have repealed that section or amended 
It. Therefore, a statement made by an accused person which is admissible 
under S. 27, E. A. does not become inadmissible because it was made to a 
police-officer. Moreover, the Evidence Act is a special law and under S. 1 (2) 

Cr. P. Code nothing in that Code is to over-ride such speckd law in the absence 
of express provision to the contrary.(2) 

6. Intention of Legislature.—The intention of the Legislature in enact¬ 
ing section 27 of the Evidence Act was that the minimum portion of a con¬ 
fession made to a police officer, or of information given to him, should be 
admitted into the evidence which might reasonably be held to relate distinctly 

and positively to the fact discovered and which is necessary to be proved 
in order adequately to explain the discovery. 

Statement held admissible.—Where, therefore, the statement of the 
accused : was “ I have buried a gun at such and such a place,” Held that this 
related distinctly to the fact subsequently discovered, that if any words of 

such statement are to be excluded there will be nothing left to explain the 

recovery of the gun, and that, therefore, the said statement is admissible in 
evidence.(3) 


7. Statement leading to discovery admissible. —Where the 
accused told the Sub-Inspector that he killed the deceased with a spear, then 
broke the spear, and threw the spear-head in a well and the lathi in a talab, 
and then took him to the places mentioned wherefrom the spear head and the 
lathi were actually discovered : Held (following F. B. decision in Q. E. v, Babu 
Lall, 6 A. 500) that the contention that the statement made by the accused 
to the Sub-Inspector was inadmissible could not be accepted. (However for 
want of corroboration of the confessonal statement, appeal was anowed*( 4 ) 

8. Section 27 is affected by section 162 Cr. P. Code.—Where the 
accused, while in custody, stated to the police-officer that the knife with which 

e and other two appellants had murdered the deceased was at his house and 
thereafter, escorted him to that house and there unearthed a knife from under 

aheapof straw which had blood stains on it; the question referred to the 

Full Bench was : 


tl) Surendra Nath Murkerji v. Emperor 10 A. 

19 Cr. L. J. 935 (1918). 
Note. —This ruling ^as refered to in Super¬ 
intendent and L. R. v. Lalit Mohan, 49 C. 107 
fS C. W. N. 788, 02 I. C. 578. 22 Cr. L. j; 
602 and held that the words “I killed my 

^fe” should not have been treated as admis¬ 
sible. 


Emperor w. Foujdar 55 A. 463, A. I R 
1033 All. 440, 144 1. C. 1021 (2), 34 Cr. £. J*. 

(Q) Emperor v. Clfkhey, I.L.R. 1937 A 7lo 

J. Olo Cr 

(4) Udhan Lohar v. Emp. A. I. R ioqo An 
149, 184 I. C. 300. 40 Cr. L. J. 954 
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What portion of the said statement was admissible in evidence under 
section 27, I. E. Act. ? Held as follows 

Section 162, Cr. P, C. contains provisions, plainly and directly, and 
therefore specifically, affecting section 27, E. A. quod statements made under 
that section by an accused person to a police-officer in the course of an investi¬ 
gation. In other words, there is a specific provision to the contrary,*’ 
within the meaning of section 1 Cr. P. C. Therefore, the said statement or 
any part of it is inadmissible in evidence under section 27, I. E. A.(l) 

9. Law amended. Following this Full Bench decision of the Allahabad 

High Court, the Government of United Provinces amended section 162, Cr. P. 

C. and made the following addition to the existing clause (2) of that section, 
namely :— 


“or to affect the prvisions of section 27 of that Act.”(2) 

B. BOMBAY HIGH COURT. 

10. That he had “ taken the grain and concealed it in ajar ”—inad¬ 
missible, —Where, during the Police investigation, the accused admitted 
before the Police that they had taken the grain and concealed it in a jar which 
they forthwith produced : held that, though the. production of the property 
might be proved, the accompanying confession made to the Police was in¬ 
admissible in evidence.(3) 

11. (i) Statement in the nature of confession excluded. 


(ii) but statement that accused had buried the property ” 
admissible.— 

Heldy by the Full Bench : (i) that statements in the nature of confes¬ 
sions, e,y which suggest the inference that the prisoner committed the crime, 
are inadmissible; but 


(ii) that the accused’s statement that “ he had buried the property in 
the fields” was admissible in evidence under section 27, as it set the Police in 


motion and led to the discovery of the property,(4) 


12. (1) Accused stated that “he had burnt the deceased’s clothes” and 

showed the place where pieces were discovered—held admissible under 
S. 27.— Accused No. 1 who was in the custody of the Police within the mean¬ 
ing of Ss. 26 and 27 and under the ruling in Q. E, v. Kamalict,{5) 
stated to the Police that “ he had burnt the clothes of Naran (the murder¬ 
ed man) and would show the place where be had done so, ihereupon 
he took them to the field and pointed out the ashes in which pieces of cloth 


were found which belonged to the deceased : 

(1) Baldeov.Emp.I.Ia.n. (1940) A. 396, (following PancAam, 4 A. 198 and Babu Lai 

A. I. R. 1940 All, 263, 188 I.C. 562, 41 Cr. L. 6 A. 509). FoUd. in—Santa Singly 15 P. W. K- 
<>27-F. n.^Faujdar's case, 34 Cr. L. J. 875 1918, 14 Cr. L. J. 190. , . „ * 

overruled. (4) i^CoTntntr 12 M, 153, Babu Laly C. A «> » 

(2) U. P. Act No IX of 1940 (U. P. Gazet- Adu ShikdaVy 11 C. 635 —Queen Emp, v. 

te 7th Sept. 1940. Nana 14 B. 260 (1689)—F. B. 

(3) Queen-Emp. v. Kamalia 10 B. 695, (5) 10 B 595. 
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Held (i) that this information that he had burnt Naran’s clothes and 
would show them where he had done so is admissible in evidence under section 
27 of the Evidence Act.(l) 

(ii) that the statement amounts to a confession within the meaning 
of section 27 where it says : “ whether it amounts to a confession or not.*’(2) 

(2) Such a statement can also be considered against the co-accused._ 

as Section 30, I. E. A. covers not only a case where the accused directly 
implicates another accused, but also a case in which the confession affects a 
co-accused indirectly.{Z') 

(3) AH evidence of conduct.—Accused No. I’s conduct in pointing out 
the ashes after the remains had been found is relevant under section 8 of the 
Evidence Act and the natural inference would be that he did this in con¬ 
nection with the finding of the remains which he had pointed out shortly 
before.(4) 

'Note, —The remains of the deceased having in this case been found in a 
field where the appellant and his brother used to reside occasionally and kept 
a fire-place for cooking and other purposes, while the place wliere pieces of 
burnt clothes belonging to the deceased were found (clothes having been taken 
off the body after murder) was a neighbouring field, their Lordships observed: 

“ The fact of the remains being found in his own field makes it a very 
important piece of evidence against him, and if the appellant or any of his 
brothers committed the murder it is not improbable that the clothes would be 
destroyed not far off from where the murder was committed and the second 
field would be the nearest convenient place where they could be burnt.” 

13. Scope of section 27—Construction.—(1) Section 27 is both in form 

and in substance a proviso on the preceding sections (25 and 26). The fact 

recovered must be some concrete fact to which the information directly 
relates. ^ 


(2) Divisible information.—If the accused gives information to Police 
m a form which divides it under several heads : 

..... .. ^ f' “There was a dacoity committed.(n) I took part in it 

(.») I received certain property as my share and (iv) My share is buried at a 
place which I will show you.” Here only the last sentence is admissibll 

(3) Compound sentence.— But suppose the information mven is in 

the form of a compound sentence, E, g, _ 


(1) (JVana, 14 B. 260—where an accused’s 
statement that he had buried certain property 
in the fields was held admissible— re/d to.) 

(2) Jevecharam, 10 B. 303, Haji Sher Mahd 
46 B. 061, 


(3) {Empress v. Rama Biraba, 3 B 12 
upon.) ^ 

Shxvbhai Becharbhat v. Emp. 50 B 

A. I. R. 1026 Bom 
07 I. C. 660, 27 Cr. L. J. li40. 


— reld. 

683, 
513, 
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“ I will produce the share which I received in such and such daeoity.” 

the police officer will state the whole of this information but it is for 
the Court to divide the sentence into what are really its component parts and 
only admit that part which has led to the discovery. 

This information though expressed in a single sentence consists of the 
same four parts as analysed above, and only that much of the statement, as to 
where the property was lying which the accused was prepared to show, is 
admissible in evidence.(1) Per Beaumont G. J. 

(4) Admissible as conduct.—The fact of production of property is 
admissible as conduct under section 8 and if the fact of production is admissi¬ 
ble then the circumstances in which the production took^lace is also relevant 
under section 9 of the Evidence Act —Per Broomfield J.(2) 


14. Section 27, Evidence Act is not affected by section 162, Cr. P. C. ■ 
Where the question was whether information leading to the discovery of a 
fact and, prima facie admissible under section 27, Evidence Act, is inadmissible 
having regard to the terms of section 162, Cr. P. C. : Held that section 27, 
Evidence Act is not affected by section 162, Cr. P. C. 


Per Beaumont, C. J. :—Section 27 is a special law as almost all agree, 
section 1 (2), Cr. P. C. enacts a rule of construction which is that where there 
is a conflict between the code and a special law, the special law is to prevail 
“ in the absence of a specific provision to the contrary.” 

Section 162, Cr. P. C. deals with all statements made to a police officer 
in the course of investigation. Section 27, Evidence Act deals with informa¬ 
tion received from a person accused of an offence in the custody of a police 
officer which leads to a discovery. The two sections only overlap respect 
of statements made to a police officer in the course of an enquiry which leads 
to a discovery. It seems to be impossible to hold that section 162 contains a 
specific provision that section 27, Evidence Act is not to prevail over it.(3) 

15. Principle illustrated.— Section 27 is an exception to the rule and 
permits the admission of a confession to police only when it leads to the dis¬ 
covery of a relevant fact and is distinctly related to the fact disclosed. It 

allowsonly so much ofthe information whether it is incriminating or not, as 

leads directly or indirectly to the discovery, g., the accused says : “ I put 

the X^omh in such and such a place ” and I will show it to you, in conse¬ 
quence of it the bomb is found, the statement is admissible. 

(2) As for a divisible or a compound sentence,ruling in Gauri Chandra's 
case followed.(4) 


(3) Protection explained.—The protection given by sections 24 to 26 
should not be dependent on the ingenuity of a police officer or the fofly of the 


fl) <0. F. V. J^ana 14 B. 260, F. B. refd to.) 
^2) Gauri Chandra v. Emp. 50 B. 172, A.I.R. 
1982 Bom. 286, 137 I. C. 174, 33 Cr. L. J. 
890 . 


(3) Biram Sardar v. Emp. I. R. 1^41 B. 
} A. I. R. 1941 Bom. 146. 146, 194 I. C. 
!,’42Cr. L. J. 519. 

(4) Gauri Chandra 50 B. 172 followed. 



S. 162, CR. P. C. & S. 27, E. A.—CALCUTTA 


185 


prisoner in composing the sentence which conveys the information leading to 
the discovery. But at the same time the statement should not be so garbled 
as to make it altogether innocuous to the prisoner and remove it entirely from 
the nature of an incriminating statement.(1) 

16. Information and production.—A good deal depends upon whether 
the production was accompanied by such information given by the accused in 
custody as would be admissible under section 27, Evidence Act. Under that 
Section so much of the information as relates distinctly to any fact thereby 
discovered and deposed to in Court would be admissible. Such information 
can be relied upon by the prosecution as incriminating evidence against the 
accused along with the production or discovery of stolen propjerty.(2) 

C. CALCUTTA HIGH COURT. 


17. Surrender of stolen oroperty and statement that ** he had robbed 
another of it”—latter portion inadmissible.—Where a police-oflicer deposed 
that the accused had told him that he had robbed K of Rs. 48 out of which 

he had spent Rs. 8 and had got Rs. 40, and that the accused made over that 

sum of Rs. 40 to him : Held, that the statement that he robbed•K of Rs. 48 

was not necessarily preliminary to the surrender of the money and was 
inadmissible in evidence against him.(3) 

18. “ There the stolen property vsras buried”—admissible—“ there it 
was kept concealed by me,” also admissible.—Where the accused took the 
search party to two secret places and then indicated that there the stolen 
property was buried, and when these places were dug up tlie stolen property 
Was found: held that the said statement was admissible under S. 27 of the Evi¬ 
dence Act. The statement of the accused that the property in question had 

been kept concealed by him in the place pointed out by him is likewise 
admissible against him.(4) 


19. Accused's statement not to go in as a whole—“ that he had con¬ 
cealed the body there,” admissble—not that “he killed the man.”—It is 
noticeable that the word used in S. 27 is not stafemvnt ” but “ information^^ 
and this seems to suggest that, if a single statement contains more information 
than what is contemplated by that section, the statement is not to go in as a 
whole nor is it to go in as a statement at all. but what is admissible is the 
P^^iicular information given by the statement which has led to discovery 
> therefore an accused person were to state to police-ofUcer that - he killed 
A with a knife and concealed the dead body at a particular place.” all tliat is 
admissib le is the information that he had concealed the dead body in ike place, 

.iS'S’.-J;,""c" .Fi. a— 
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the further information that he himself had killed A is not admissible under 
section 27.(1) 

20. Section 162, Cr. P. C. abrogates section 27, E, A. which is ‘pro 
tanto’ repealed. —Where the accused, on being arrested, made a statement to 
the Police to the effect that “he had thrown the opium on the roadside,” also 
offered to show the place, then actually led the Police party to the spot where 
a gunny bag was found : the question which arose for consideration was : how 
far section 162 is controlled by section 27, Evidence Act, and how those two 
provisions in the two statutes mutually operate upon each other ? 

Held, that a statement by the accused to a police officer in course of an 
investigation under Chap. XIV, Cr. P. C., prima facie comes within the prohibi¬ 
tion of section 162, even if such statement relates to a fact thereby discovered, 
and that the statement was inadmissible under section 162, Cr. P. C-, 
Lodge, J. observed : “The effect of section 162, Cr, P.C. is that section 27, I.E. 
Act, is pro tanto repealed.” 

Held further : (1) that the provision contained in section 27, E. A. is 
not “ special law” within the meaning of section 1 (2), Cr. P. C.; 

(2) that section 27 was already there when section 162 was enacted pro¬ 
viding for a special case of investigation, and when two statutes are contrary 
in matter, the later one abrogates the former, i.e., section 162, Cr. P.C. will 
abrogate section 27, E. A ; and 

(3) that section 162 applies only to statements made (i) to the Police 
and (n) in course of an investigation under Chap. XIV—to this extent, such 
statements, though leading to discovery, affect section 27, E. A. Outside 
this limit, there still remains a wide field left for the application of the latter 
section, that is to say, the two can co-exist and, in other words, section 162, Cr, 
P, C. is not “ a specific provision to the contrary ” z. e., contrary to section 

27.(2) 

21. Whole statement not to go in—parts severable. —In this case, two 
questions arose for consideration (1) whether the whole of the impugned state¬ 
ments are admissible in evidence ? and (2) as against whom are the said state- 

Qi* ^my part of any of them admissible ? , 


Parts leading to discovery—admissible.—75/ point : It appears that 
parts of the statements constitute a general confession of guilt, parts of them 
are imputations of guilt on the accomplices, parts of them led to the discovery 
of articles, and parts are statements made after the discovery. These parts 
may be easily severable. Section 27 lets in only so much of the statements, 
whether they amount to a confession or not, as relates distinctly to the fact 

thereby discovered. 


(1) Amiruddin Emptror^ 45 C. 

I.C. 321, 19 Cr. L. J. 805 (1918) (14 B. 260, 

/olid.) 


(2) Naresh Chandra v. Emp. I. L. R* 

I. C. 486, A. I. R. 1942 Cal. 508, 204 I. C. Ill, 

44 Cr. L. J. 145. 
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Against the maker only.— 2nd point. The parts of those statements 
which are admissible can be proved against the persons who made them. 

Therefore, the admission in evidence of the whole of all the statements 
and their use against persons other than the maker thereof is erroneous and 
illegal.(1) 

D. PUNJAB CHIEF COURT & LAHORE HIGH COURT. 

22. Accused’s statement that “he had killed the boy” inadmissible— 
but that “he had burled the body” at the place pointed out, admissible.— 
Hc/d, that the information received from the accused being that he offered 
to show where the body lay buried, the statement that he had buried the 
body was admissible, but the further statement that he had “killed the 
boy” did not distinctly relate to the discovery of the body and was not 
admissible under S. 27, I. E. A.(2) 

23. Statement of accused that “he had buried the property” at a 

certain place—admissible.—When the accused stated to the Police that 

he had buried the things in a pond which he pointed out and a bundle of 

stolen ornaments was recovered ; Held that this statement seems adm- 
issible.(d) 

% 

24. That he “buried the weapon”—weapon discovered, admissible — 
that he “committed crime therewith,” inadmissible. —The prisoner’s state¬ 
ment that he buried the chhavi in a certain spot would be relevant, but 
not the further statement that it was the chhavi with wliich he had com¬ 
mitted the murder ; so also the statement that he would point out a certain 
spot where blood would be found is relevant and evidence tliat at the 
spot indicated blood-stains were found, is admissible but not the further 
statement that it was this spot where he had committed the murder.(4) 

25. That ‘*at the spot indicated blood would be found” admissible— 
but “where he committed murder,” inadmissible.—that an accused’s 
statement that he would point out a certain spot is relevant, and that at 
the spot indicated blood would be found, is also admissible, but not the 

further statement that it was at that spot that he had committed the 
murder.(5) 


26. “ I will show you scene of murder ” or “where blood would be 

found” admissible —but “ where I committed the murder,” not admissible. 
—Where the appellant was alleged to have said : “ I will point out the spot 
where I committed the murder” and thereafter he conducted tlie Police 


(1) SaUsh Chandra v. Emp. I. L. R. ( 1944 ) 
2 C. 70. A. I. R. 1045 Cal. 137, 210 I. C. 310, 
40 Cr. L. .1. 580. 

(2) Ganu v, Qpefn Emp. 28 P. R. 1894, Cr. 
(15 and 30 P. R. 1885, 14 B. 200, refd to). 

(3) Kaka Singh v. Emp, 9 P. L. R. 490, 3 
P. \V. R. 52, 9 Cr. L. J, 400 (1908). 


(4) Santa Singh v. Empress 171 P. L. R 
1913. 19 1. C. 190, 14 Cr. L. J. 190 at 194. 
(Q. E. V. Kamalia, 10 B. 595— refd. to), 

(5) Abdul Jamal X. Crown, 68 P. L. R 
1913. 18 I. C- 067, 14Cr. L J. 107— 
lowed in Tara Singh, 11 P. R. 1915. 
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and the other witnesses to a spot where earth was found saturated with 
blood : Held that the words ‘‘where I committed the murder” did not in 
themselves “distinctly relate” to the discovery of that spot, as the locus 
delicti could have been discovered just as easily had he merely stated “I 
will show you the scene of murder,” or “ I will take you to a particular 
place where you will find blood,” and that the latter statements were the 
only ones admissible.(1) 


27. That “he had buried the weapon there”—admissible.—Where 
the appellant told the Police that he had buried a weapon in his field, 
and took the Inspector and other witnesses to that field and dug but a 
revolver : Held that the statement that he had buried the articles is admissibe 
in evidence against him ; that the discovery was made in consequence of 
the information supplied by him and the statement, therefore, came within 
the four corners of section 27 of the Evidence Act.(2) 

28. “ I will point property,’* admissible.—“my share of booty” 
inadmissible.—It is quite legitimate for a Magistrate to record evidence 
under S. 27, that an accused person said : “I will point out certain property,” 
if that statement leads to a discovery, but it is not legitimate to record as 
evidence that an accused person said : “I will point out certain property 
which I obtained as my share of the Booty in the dacoity.”(3) 


29. “ I threw a ‘darri’ and ‘gandasa’ into the canal”—there discovered 

_admissible.—Where, in a murder case, the accused pointed out a place 

and stated that there he had thrown a darri and gandasa in the canal, 
and these things were in consequence discovered by the Police : Held, that 
the statement was quite admissible. It was in consequence of this state¬ 
ment that the Police recovered the darri and gandasa from a neighbouring 
village (having discovered from a boy that the said articles had been found 
at the place pointed out by the accused). Thus there was immediate con¬ 
nection between the statement and the discovery.(4) 


30 Accused’s statement that “he had buried the dead body” at the 
place pointed out-inadmissible.-H^W that the accused’s statement that 
he had himself buried the dead body is not admissible in evidence, the 
fact that he actually showed where the body was buried is certainly a 
fact against him, but the mere fact that a man knows where the body of a 
murdered man is buried is not in itself sufficient evidence to convict 

him of murder.(5) 


(1) Tara Singh v. Crown, II P- B- 191 

Cr., 29 I. C. 817, 17 Cr. L. J. 545. (Jl ^ 

C R. 242, 3 B. 12,10 B. 595, 12 M. lo3 and 
08 P. L. R. 1913, to.) 

(2, Ishcr Singh v. Emp. 72 P-^-R- I®!®’ 
I.C. 823, 18 Cr. L. J. 183. (JVanOy l^R* 
almost on all fours with the case—-Jolla). 


3) Curdit Singh v. Emp. 52 P. 
18, 44. I. C. 907, 19 Cr. L. J. 439. 

4) Kapur Singh v. Emp. 98 P. L. R. 
I. C. 481, 20 Cr. L.J. 305. 

5) Emperor v- TurezU 125 P. b. R. 
I. C. G85, 21 Cr. li. J. 349 at 351. 


L. R. 
1918, 
1920, 
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31. Accused pointing out place where dead body was found, adm¬ 
issible but further statement ** I buried it,” not admissible. —Where the 
evidence given by witness was that the accused gave information to the 
effect that he would point out the place where the dead body was buried 
and that he also said : “I buried it,” and then pointed out the place where 
the corpse was actually found : 

Held, (i) that so much of the appellant’s statement as related to the 
burial of the body by him was not admissible in evidence (1) (it) that all 
that the pointing out of the body by the accused showed was that he 
knew where that had been buried which, however, did not prove that he 
was the murderer.(2) 

32. Discovery—statement of accused that “ he buried the body,” 
admissible. —Where the body of deceased person is discovered in con¬ 
sequence of information received from the accused, the statement of the 
accused that he, in company with his father and brother, had buried the 
body is admissible.(3) 

33. The whole information should be proved in precise terms—no 
splitting up or cuttiug down sentences. —-Where the accused stated before 
the Sub-Inspector of police that the part of his share in the dacoiiy in 
question had been sold by him to a goldsmith, whereupon the goldsmith was 
traced and jewellery, identified to be a part of the stolen property, was found 
with him, and an objection was taken in appeal as to the admissibility of 
the portion italicised above under S. 27 of the Evidence Act : 

Held (i) that, as S. 27 is intended to enable the prosecution to prove 
a confession made under certain circumstances, the whole of the infor¬ 
mation including the confessional portion thereof given by the prisoner 
which relates to the fact discovered can be jA*oved against him, (//) further, 
that the fact includes not only the concrete thing discovered but also its 
description as given by the accused including its connection with the crime 
which is under investigation, {Hi) that, while only so much of the infor¬ 
mation can be proved as hxs led to the discovery of the fact, there is no 
justification tor splitting up or cutting down the statement of the prisoner 
so as to make it a vague and unintelligible statement and thus to defeat 
the very object with which S. 27 of the Evidence Act was enacted, and (iv) 

that, therefore, the said inlormation must be proved in the precise terms in 
which it was given.(4) 


(1) {Xanoy 14B. 2«0, Ture^i, 21 Cr. L. J. 
349, and Tara Singh, 11 P. R. 1915— Folld) 

(2) {Matv, 18 P. R. \^\7—folld.) 

Sulakhan Singh v. Emp. A. I. R. 1926 

Lah. 188, 89 I. C, 901, 26 Cr, L. J. 1429. 

^3) {Kapur Singh, 20 Cr. L. J. 305, Chema 


Xeshya, rxnd Isher Singh, supra —reld. upon). 

i.tao > 

i^){ln Te Sogianatha, 50 M. 274, folld.) 
Harnam Singh v. Emp. 9 L. 626. A.I R 1928 
Lah. 308, 111 I.C. 5^61. 29 Cr. L.J . 881. 
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34. Statement of accused that “he had buried incriminating article 
at a certain place” (recovered accordingly)—admissible.— Where an accused 
person made a statement before the Police that he had buried a mat (pitcher) 
of lakan at a particular place and took the Police to that place and pro¬ 
duced the mat which was found to contain lahan, but the Sessions Judge 
excluded the statement from consideration : Held, that the said statement 
was admissible under S. 27 of the Evidence Act and that, coupled with the 
recovery of the article, was sufficient for conviction.(1) 

35. How much of an accused's statement is admissible under S. 27, 
I. E, A. ? Exclude all incriminating portions. —Where the prisoner was 
tried for the murder of a boy who was wearing certain ornaments at the 
time of his disappearance, but the ornaments were not found on his corpse 
when it was recovered from a well and, in consequence of the information 
received from the prisoner, the Police recovered from one Allah Din silver 
Karas (bangles) which were proved to be the Karas the boy was wearing 
when he was last seen alive, the statement which led to the discovery 
being : — 

I had removed the Karas, had pushed the boy into the well, and had 
pledged the haras with Allah Din.” 

And the question referred to the Full Bench was : “To what extent 
could the aforesaid confession be proved against the accused ?” 

Held by the Full Bench (Fforde and Jai Lai, JJ. dissenting) Only 
that portion of the information is provable which was the immediate or 
proximate cause of the discovery of the fact—as a cause and effect. Courts 
must have regard not to the composition of the sentences in which the 
statement is couched, but to its substance. Here the fact discovered is 
not the Karas simpliciter, but the Karas being found in the possession of 
Allah Din. Therefore, the statement that the accused “ had pledged with 
Allah Din the Karas^^ subsequently recovered from the latter is admissible 
under S. 27 of the Evidence Act, but the rest of the incrirpinating statement 
cannot be received in evidence. 

Per Fybrde J. (dissenting).—The very limited interpretation of S. 27 
would make it practically impossible to give effect to the principle embodied. 
A confession could never be proved and the words “whether it amounts 
to a confession or not” would be practically expungent from the section. 
The words ‘I had removed the haras' identifies the jewellery. It shows 
the relevancy of the jewellery to the issue which is: who committed the 
murder ? It is not where the thing is found which is material in determining 
the guilt of the accused. Whether the haras were found with Allah Din 
or on a tree or buried in the earth is of no consequence. The relevant 

(1) {Harnam Singh A. I. R. 1928 Lah. 308 Lah. L. J. 531. 112 I. C. 550, 29 Cr. L. J. 
and In re Sogiamuthu, 50 M. 274, 27 Cr. L. J. 907 (1928). 

394 (F. li.)—foUd). Emperor v. Mela, 10 
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matters are : that they were the property of the deceased, were in pos¬ 
session of the accused and were conveyed by him to the place where, or to 
the person from whom, they were recovered. Accordingly, the information 
‘I had removed the karas and had pledged them with Allah Din’ may be 
proved. 


Per Jai Lai, J. (dissenting).—S. 27 enables the prosecution to prove so 
much of such information as leads to discovery and not merely the fact of 
discovery. A fact must be proved by the best evidence available, L e„ by 

the exact words used by the prisoner. The important consideration is 
always the thing discovered and its connection with the crime. Divorced 
from that thing, the information becomes both useless and irrelevant. 

Iherefore, the statement : “I had removed the karas and had plegded the karas 
with Allah Din” is admissible.(1) 

36. Sec. 27, Evidence Act is ‘pro tanto’ repealed by Sec. 162, Cr P C 
-Where the question referred to the Full Bench of seven Judges was • 
whether the statement of the accused during investigation to the effect: 
“I have buried the dead body of Mehr Din near the canal” is admissible under 
bee. 27, as the dead body was dug out from a place near the canal at liis 
instance : Held per euriam, that section 27 is pro tanto repealed by Sec. 162 
Cr. P. C. and evidence of information, whether it amounts to a confession 
or not, which relates to the fact discovered in consequence of such infor¬ 
mation, must not now be considered to be admissible. Section 162 is a “specific 
provision to the contrary” within the meaning of section 1 (2) of the Code. 
It will be for the Legislation to consider the effect of this decision and to 
amend sec. 162, if that is thought to be advisable.{2) 


the eff^'T ^fSiflation did consider, as anticipated by their Lordships. 

M ,oT r decision and passed an Act whereby in the saving clause 

th°e following": ^'"bodied. See 


37. Law amended. 1—In sub-section (2) of section 162, 

1898. after the figures “1872” the following words and figures shall 
to be added : — 


Cr. P. C. 
be deemed 


“or to affect the provisions for section 27 of that Act.” 

Therefore, clause ( 2 ) of S. 102 would read thus :lNothinv i„ this 

~r. TiiL s<Tri ?'■>- 

of section 27 of that Act. ^ affect the provisions 

Object. —“The Indian law has Ion*? included * • 

.h« „o to . Sto 

(1) Sukhan v. Crown, 10 L. 283 A T n 
1929 I.ah. 344. 30 P. L. R. w Yis I 

6. 30 Cr. L. J. 414^F. B. ’ ® 


(2) Hakam Kkuda Yar v Pmh t t ^ 
(1940) L. 242, A. I R ^ ^ 

l. c. 498, 41 Cr’. l! J. Ml.^F.’^B ; 
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proved against him, this being qualified by a proviso (contained in sec. 27 
of the Indian Evidence Act, 1872) that so much of a confession made to a 
police officer, or while in the custody of a police officer, may be proved as 
may have led to any particular discovery. In a recent Full Bench ruling 
the High Court of Lahore have held by a majority that amendments made 
by Sec. 162, Cr. P. C. in 1923 have by implication repealed Sec. 27 
of the Indian Evidence Act, 1872, and that the above qualification has been 
done away with. Police work would be seriously impeded if it were no 
longer permissible for evidence to be produced regarding discoveries of 
weapons and the like on the basis of an accused person’s confession as has 
been done in the past.”(l) 


E. MADRAS HIGH COURT. 


38. Whole statement leading to discovery may go in, but that « he 
committed the offence ” excluded.—The words “ whether the statement 
amounts to a confession or not” used in S. 27 indicate that any statement 
which forms a simple connected narrative leading naturally to the discovery 

of the stolen property is admissible in evidence, and only statements whic i 

are patently irrelevant to the discovery, and which the Police may be suspect 
ed to have introduced therein to fasten the guilt more securely on the accused 
were excluded by the Legislature, which distinctly contemplated that a direct 

confession might form part of the statement leading to discovery. 

E. g., when the accused says : “ I committed this theft and I have 

concealed the stolen preperty in such and such place and then leads the, Police 
to that place where the property is discovered, the statement as to the where¬ 
abouts of the property is so naturally connected with the other part of t e 
statement as to make the latter also admissible in evidence. 

But in view of authorities, the latest one being Sankappa Rai v. 
Emperor,[2) it has to be held that the statement that the accused himselt com¬ 
mitted the offence is not admissible in evidence.(3) 


39. Statements under S. 27 can be proved and used against the 
accused.-P.r Wallace, J.-“ If S. 162, Cr. P. C., had been designed to pro¬ 
hibit the use of oral statements made to the pohce-offieer m e cour 
vestigation, I should have expected an amendment of S. 27 1. • 

Section has always been read as a proviso to both Ss. 2o and2 6. 

nhove suff'^ested readint^ of S. 162 is correct, clearly S. 27 can no long 

appSoIto S. 25°, and S. 27 ought, therefme, to have been amended by 

making it clear that it no longer applied to S. 2o. 

“There is no force in the argument that such statements can 
under S. 27, but not mcd against the accused. There is no point in p 

(1914>. 


(1) Cr. P. C. (Punjab) Amendment Act 

7 . 18 M.L.J. 66, 3 M. L. T. 270, 
7 Cr. L. J. 325. 
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fact unless it can be used after proof, and to allow facts against the accused 
to be proved which cannot be used against him would be a procedure so 
fraught with danger to an accused person that I cannot imagine the Legisla¬ 
ture countenancing it in any way.*’(l) 

40. S. 27 of Evidence Act—not impliedly repealed by S. 162, Cr. P. C. 
—Where the Sessions Judge expressed an opinion that S. 162, Cr. P. C., as 
revised, made every statement to police-officer irrelevant for any purpose unless 
it is proved at the instance of the defence, thus treating this section as virtual¬ 
ly superseding section 27 and other sections of the Evidence Act, Held^ (t) 
that the fact that the accused made a statement that **the weapon with which 
the crime was committed was concealed in a prickly pear bush” was admissi¬ 
ble under section 27 of the Evidence Act, if it was made when he was in 
custody of a police-officer and was not excluded by section 24 of the said Act 
(as being still under the influence of the village Magistrate's promise to save 
him from punishment), and 

(n*) that the provisions of the Evidence Act are quite independent of the 
Sections in the Criminal Procedure Code and cannot be treated as impliedly 
repealed in consequence of the amendment of the Code of Criminal Pro¬ 
cedure.(2) 


41. Whole statement leading to discovery should go in—sentences 
not to be cut up—“ that properties produced were stolen on the night of 
occurrence,” admissible.—Where, in a case of murder and robbery, the 
evidence against the accused was that the first one made a statement, prior 

to the discovery of the stolen properties, that after the occurrence he buried 

the cloth bundle (a part of the stolen property), while others were 
burying cash, currency-notes and jewels (another part of stolen property) in 
the same place, and the other accused said that he buried the gaudi and other 
jewels not yet recovered in the yard behind his house, but the Sessions Judge 

ruled out the statement of the first accused wherein he said that the proper¬ 
ties produced by him were stolen on the night of occurrence : 

Held (^) that the statements preceding discovery are admissible under 
section 27 of the Evidence Act; 

(n) that the prosecution had been put to a disadvantage 

(a) because the Sessions Judge failed to record in direct narration what 
the accused said, so far as the witnesses recollected it, in tlie actual words of 


(b) because the search lists prepared at the time also did not contain 
the statements of the accused as the latter made them, 

(c) because neither the Committing Magistrate nor the Sessions Judge 
made use of the.r powers unde r section 342, Cr. 1>. C., of asking the accused 

(l)In re Grandhe Venkata Subbiah.^iS M 040 t 9 \ 1 t^ c i • . 

A; I. R.^1025 Mad. 579. 86 I. C. 209, 26 Crl ^6 ^ 

vr. L#. J, 840« * 
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to explain the circumstances appearing against them, viz^y that they had told 
the witnesses to the search that they had buried certain material objects which 
were stolen at or about the time of murder ; and lastly. 


(Hi) that the whole of the statement which leads to the discovery of the 
stolen property is admissible and that sentences should not be cut up so as 
to reduce the statements only to the actual words which the accused may use 
to express the fact that they had hidden the properties ; and that the Sessions 
Judge w’as wrong in ruling out the statement of the, first accused that the 
properties produced by him were stolen on the night of occurrence, [Retrial not 
ordered as there was no other evidence available.)(l) - ^ 

s 

42. Confession leading to discovery admissible. —Where the accused 

made a confessional statement in another case which was recorded by the 
Inspector of police, and after he was arrested, stated that the revolver which 
was given to him by P was buried by him in his father-in-law’s house, and he 
then took him there, dug the place and gave the revolver : Held that the con¬ 
fession was admissible under section 27.(2) 


43. Sec. 27 Evidence Act is an exception to the rule. — ^(1) The expres¬ 
sion “ statement made by any person ” in section 162 (1), Cr. P. Code includes 
statements by persons accused of the offence under investigation, 

(2) Under section 27 of the Evidence Act, statements made by an 
accused person when in custody relating to a fact discovered thereby may 
be proved. 

(3) Section 27 is a special provision whereas section 162, Cr. P, C, is 
general and does not in any way affect the operation of section 27, but S. 162 
is affected by S, 27.(8) 


44, S. 27 is not derogated from by the general rule in S. 162, Cr. P. C. 

—Where the accused, after being arrested, made an incriminating statement 

to police and then took the party to his house wherefrom he brought the 
jewels belonging to the murdered woman ; Held, that section 162 is clearly 
wide enough to include statement made to police but it does not shut out 
statements which are admissible under section 27, Evidence Act, and that Sec. 
27 is a “special law” which is not derogated from by the general rule enacted 
in Section 162, Cr. P. C. The rule laid down in section 1 (2), Cr. P. C. 
“ Nothing herein contained shall affect any special law now in force” is an 
application of the maxim ” Generalia specialabus non derogant.{4:) 


(1) Jn re Soglanatha PadayachU 50 M. 274, 
A.I.R. 1926, 658, 93 I. C. 42. 27 Cr. L. J. 394 

Public Prosecutor v. L j' 

1943 Mad. 661, 209 1. C. 272, 45 Cr. L. J. 

^^(3) (0 Chinna Thimappay 51 M. 967, A.I.R. 
1928 Mad. 1028. 112 I. t, 967, 29 Cr. L. J. 


1098—F. B. 

(ti) Syamo Maha Patro v. Emp.y 55 M. 903, 
A. I. R. 1932 Mad. 391, 187 I. C. 9, 33 Cr. L. 
J IB 

f4) In re Subbiah Tevaty I, L. R. 

247, A. I. R. 1939 Mad. 866 , 184 I, C. 598, 
41 Cr. I>. J. 41 {Chxnnay 51 M. 967 and Syamo 
55 M. 903—reld. upon). 
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F. NAGPUR HIGH COURT. 


45. Ss. 27 and 21, E. A.—not afifected by S. 162, Cr. P. C. —S. 162 of 
Code of 1882 contained the proviso : Nothing in this section shall be deemed 
to affect the provisions of S. 27, I. E. A.” This proviso was omitted from the 
Code of 1898, obviously because it was considered to be unnecessary. S. 162 
does not over-ride S. 27 or else the result would be to render nugatory the 
provisions of that section. Equally, S. 21, T. E. A. as to the relevancy of 
admissions remains unaffected.(1) 

46, Scope of section 27 -^Section 27 is an enabling section providing 

an exception to the previous ones which exclude confessions made to or in 
presence of the Police. If the conditions of the section are fulfilled, it allows 
even a confession to be proved.(2) 


47. Whole statement admissible and not one cut up in parts. _If an 

accused makes a statement which is admissible *under section 27, E. A., the 
whole of the statement which leads to the discovery of the stolen property is 
admissible and sentences should not be cut up so as to reduce the statement 
only to the actual words which the accused may use to express tlie fact that 
he has hidden the properties.(3) 

48. Confession elicited by promise or inducement—still admissible 
under section 27,— When it was contended that the statement leading to the 
discovery was elicited by inducements on the the part of Police whicli would 
render it inadmissible under section 24 of the Evidence Act : 


Held (following the ruling in Jumania's case above cited) chat whether 
a confession to which section- 27 applies was induced by a promise or not is 
immaterial ; (it) that the general ground for not admitting such confessions 
to Police is clearly the danger of admitting false confessions, but the necessity 
of this precaution disappears when the truth of the confession is guaranteed by 
thediscoveryof fact in consequence of the information given, (m) that the 

statement, therefore, that the accused had deposited two Karas belonging to 
the deceased in a certain place and offered to show to Police that place is 
admissible, and (lo) that the statement so made is no more than a bare state¬ 
ment which could be deduced from the fact that he showed the spot which is 
evidence of ‘conduct* under section 8 of the Evidence Act.(4) 

49. Acciwed indicating place where property was—statement 

preceding the discovery admissible.—Where the accused offered to indicate 

the place where the property was and his master’s keys having been 

obtained ; he took the policeto the spot and entering the room retrieved 

the currency notes himself from underneath a pile of firewood: Held, that the 

statement led to the discovery of the property and was, therefore, admissible 
under section 27, I. E. Act.(5) 


(1) Ganpati v. Emp. 0 N. L. R. 180, 8 C 
1181, 12 Cr. h. J. 00(1911). 

(2> V. I. L. R. (1036) N. 78. 

A. I. R. 1036 Nag. 200, 104 I. C. 964, 37 Cr 
L. J.1047. 

(3) Jumania v. Emp., I. L, R. (1936) N. 78, 
A. I. R. 1936 Nag. 200, 104 I. C. 904, 37 Cr. 




A V. Emp., I. L. R. (1937) N. 268 

^ \ 962, 38 Cr! 

1^* <1 • u42« 

r c‘ r 7 Q''^~‘'r N. L.J. 342, 102 

1 . C. 779, 3i Cr. L* J. 718^ 
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50. Knowledge of where an article is—a relevant fact. —Where 
an accused says that a certain article is hidden in a certain place and 
then goes there and takes it out, the relevant fact to be proved is that 
knowledge which is connected with the fact in issue by a chain of other 
relevant facts. The fact in issue is the “killing” of a woman by the accused. 
The fact that he knew where her ornaments were hidden is a relevant 
fact under Sec. 11, Evidence Act because that makes it highly probable that 
“he hid them there” which is a relevant fact because it would make it highly 
probable that “he took them from there” which is a relevant fact because 
it would make it highly probable that “he killed her” which is the fact in 
issue. 

Sec. 27 not repealed. —Section 27 E. A. was not repealed by the amended ^ 
section 162, Cr. P. Code. Sec. 27 is quite independent of the provisions 
of section 162, Cr. P. Code and the legislation by amending it in 1923 
did not intend to repeal or in any way affect section 27.(1) 


51. Sec. 27, Evidence Act, is ^quite independent.—The provisions of 
Sec. 27, Evidence Act, are quite independent of Sec. 162, Cr. P. Code and 
the amendment of 1923 was not intended to abrogate or impair the effect 
of Sec. 27. 

Information illustrated: The word “information” is not statement. 
If an accused says “come with me, I shall show certain property”, and he 
leads the Police with him, this is ‘information.’ A statement such as this : 
“this is the revolver which was stolen” is admissible because the state¬ 
ment leading to discovery without'admission as to what the property is 
would be unintelligible. This view appears to reflect faithfully the intention 

of the Legislature. 


Discovery of material evidence. —Section 27 contemplates the discovery 
of material evidence. The material evidence would have no value unless 
it is relevant to the fact in issue and connected in some manner with the 
crime under investigation. Thus the information given forms an “integral 
part of the discovery itself” although it may indirectly amount to a con¬ 
fession.(2) 

52. Sec. 27, Evidence Act. is not a dead letter.— Where it was con¬ 
tended that section 27 of the Evidence Act is now a dead letter since the 
amendment of section 162, Cr. P. C. Held : that the provisions of section 27 
are still valid and are not affected by Sec. 162 Cr. P. Code or by the 
Privy Council judgment in PakaWs cas€.(^) 

G. OUDH CHIEF COURT. 


53. That accused “had committed murder’* not 



as “in* 


formation” under S. 27.-Where a police Sub-Inspector. whUe investigating 


(1) Gola Takht v. Emp,, A. I. R. 1029 
Nag. 17, 114 I. C. 278, 30 Cr. L. J. 258. 
F B 

* (2)Afoii/a/ V. Emp. A. I. R. 1940 Nag .66, 


185 I. C. 310, 41 Cr. L. J. 158. 

{Z) Bkarosa'v. Emp., l.L.R. 

679. A. I. R. 1941 Nag. 86, 193 I. C. 6.42 

Cr. L. J. 890. 
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a murder case, was informed by the accused that the latter had committed 
the murder and the Sub-Inspector was allowed to depose to that information: 
Held that such information not being admissible in evidence under S. 27 of 
the Evidence Act, the Sub-Inspector should not have been allowed to state 
in Court that the accused stated that he had committed the murder. 
However, the rest of what the accused stated which set the Police in motion 
and which led to the discovery of the corpse was clearly admissible.(l) 

54. That the “article to be recovered was stolen ” not admissible.— 
Held, that so much of the confession of the accused which he made to the 
Police as directly led to the recovery of the stolen articles is admissible 
in evidence, but his further statement with regard to them that they were 
stolen property is clearly inadmissible—the mentioned statement being 
no part of the information which led to the discovery of the aforesaid 
articles within the purview of S. 27, I.E.A.(2) 

H. PATNA HIGH COURT. 

55. Prohibition in S. 162 does not apply to statement of accused 
of the nature of admission—Ss. 27 and 28 not repealed by implication.— 
It must be admitted that S. 162 of the Code of Criminal Procedure of 1923 
has altered the previous law so as completely to exclude statements made 
by witnesses during the course of an investigation, except for a certain limited 
purpose {viz,, contradiction), but comparing the corresponding provisions of 
the Code of 1882 and the relevant amendments made therein by the Codes of 
1898 and 1923, it is clear that the statements of accused persons, provided 
they do not amount to a confession, are still admissible in law. 

To what extent the provisions of a special enactment, such as the 
Criminal Procedure Code, over-ride the provisions of a general enactment, 
such as the Indian Evidence Act, must depend upon the language of the 
special Act, but, reading the present Ss. 161 and 162 of the Code, it is clear 
that the main object of the Legislature was to prohibit the use of the state¬ 
ments of prosecution witnesses as corroboration under S. 157 of the Indian 
Evidence Act. 

The general provisions of the Evidence Act with regard to the 
admissibility of statements made by accused persons, like other admissions, 
do not seem to be affected. It surely could not have been the intention of 
the Legislature to effect such a repeal by implication. 

It is important for the Court to know what was the defence made by 
the accused at the earliest moment, and if that were shut out, the Court 
would be deprived of much valuable material for testing the truth of the case 
for the defence. Exculpatory statements made by accused are still admis- 

(1) Malik Hussain v. Emp. (Oudh) I O. L. (2) Manna Lai v. Emp. A. I. R. 1925 Oudh 

J. 163, 24 I. C. 562, 15 Cr. L. J. 474. 1 , 77 I. C. 752, 25 Cr. L. J. 49 at 54. 
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sible, and if the amendment of 1923 does not operate to exclude them, then 
section 27 of the Evidence Act remains unrepealed,(1) 

56, Confessional statement (as to the weapon used for committing 
the offence) leading to discovery—admissible —Where it was contended that 
that part of the accused’s statement which referred to the weapon as the one 
used for attacking the deceased was inadmissible, the bare information leading 
to discovery being the only portion admissible : Held that common sense 
requires that the discovery should be connected with, and be relevant, to, 
the investigation ; omission to connect the weapon with the offence would 
render the provisions of section 27, I.E.A.. wholly nugatory. The whole of 
the confession made by a prisoner in police custody cannot of course go in 
but, where the confession includes a statement that a weapon was used for 
committing the offence charged, that part of the confession can certainly go in 
if it leads to the discovery of the weapon.(2) 

57. Statements to Police under Sec. 27, E. A. are admissible.—Where 
the accused made a statement to the Sub-Inspector to the effect that “he had 
got the ear-rings of the deceased” and three ear-rings were recovered from his 
house at his instance : Held that the statement is admissible under Sec. 27 of 
the Evidence Act, inasmuch as it is a special law within the meaning of Sec. 1 
(2) Cr. P. C. and is not specifically repealed by Sec. 162.(3) 

58. Section 27 is special law. —Section 27 of the Evidence Act is 
special law within the meaning of section 1 (2), Cr. P. Code and is not 
specifically repealed by Sec. 162, Cr. P. C.(4) 

H. BURMA CHIEF COURT AND RANGOON HIGH COURT. 

59. That “he had buried property” admissible—“part of robbery”, 
inadmissible.— Held^ that the statement that he (the accused) buried the 
property is admissible if property had been discovered thereby, but not the 
further statement that the property was part of the produce of robbery and 
that he was concerned in it.(5) 

60. That “the property about to be pointed out had been stolen” 
inadmissible.—The fact that the discovery was made in consequence of 
information received by the Police from the accused is admissible, and so 
much of that information as led directly to such discovery is likewise 
admissible, but a statement that that ^property had been stolen by dacoits is 
inadmissible because such statement is not connected directly with the 
discovery,(6) 

(1) Jagwa Dhanuk v. Bmp. 5 P. 63, A. I. R. Cr. L, J. 625. 

1620 Pat. 232, 93 I. C. 884, 27 Cr. L.. J. 484. (4) Adhil Lai Pathak v. Emp., A. I. R. 1942 

(2) (In re Sogianatha, A.I.R. 1926 Mad. 638 Pat. 159, 200 I. C. 208, 43 Cr. L. J. 615. 

folld.) Laljt Dusadh v. Emp. 6 P. 747. A. I. R. (5) Ngo Po Yin v. Emp. U. B. R. 1908, 5 

1928 Pat. 102, 161 I. C. 698, 29 Cr. L, J, 106. Cr. L. J. 300 (1906). 

(3) Emperor v. Mayadhur Pothal^ 18 P. 450, (6) Gaung Gyi v. Emp. 4 B. L. R. 244, 8 

A.I.R. 1939 Pat. 557, 181 I. C. 1001, 40 Cr. L. J. 62 at 64 (1908). 
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61 Statement made by an accused to a police-officer—leading to 
discovery—S. 27, E. A. and S. 162, Cr. P. C- —Where the accused was 
convicted mainly because the Magistrate was of opinion that the pieces of 
gold with one M were discovered in consequence of a statement made by the 
accused to a police-officer (who was actually recalled to prove the statement) 
and that that statement was admissible under S. 27 of the Evidence Act : 
Heldy that the view which this High Court takes is that section 162 of the 
Cr. P. C in its present form, over-rides S. 27 of the Evidence Act. (More¬ 
over. the pieces of gold which M says he got from the appellant have not been 
proved to be any part of the stolen property, (1) 

62. Pointing out place by gesture—amounting to a statement before 

police—not admissible—Section 162, Cr. P. C. over-rides S. 27 E. A._State¬ 

ments can be made by other means than by words, they can be made by 
gesture and a gesture, in pointing out to the police where a weapon was, 
amounts to a statement before police. Such a statement is inadmissible in 
evidence as section 162, Cr. P. C., must be taken as over-riding section 27 of 
the Evidence Act.(2) 

63. (1) S. 162 Cr. P. C. does not over-ride or repeal S. 27 E. A._ 

Held, (per cwrm7a—Heald, J. dissenting), that a police officer has no power 
to require the attendance of, or examine, an accused person and that Ss. 160, 

161 and 162 do not apply to an accused person and have no effect on section 

27 of the Evidence Act which applies to information received from a person 
accused of any offence in the custody of a police-officer. 

(2) Oral and written statements both affected.— That the provisions 
of S. 162 (as amended) bar the use of statements, both oral and written, except 
for the j)urpose of contradicting a prosecution witness. 

(3) That Ss. 155 and 157 of the Evidence Act are affected bv S 162 
Cr. P. C. 

Contra^per Heald J.—Examination of suspected person by police 
during investigation is allowed by Police Rules and a man who is accused or 
is under suspicion may yet be a person supposed to be “acquainted with the 
facts and circumstances of the case” mentioned in section 161, Cr. P. C.(3) 


(1) Bawa Rowlher v. Emp, A. I. R. 1925 

Rang. 101. 3 Bur. L. J. 245, 84 I. C. 545, 26 

Cr. L. J. 321. (over-ruled hy F. B. decision, 
infra,) 

(2) Emperor v. Nga Kyaing, A. I. R. 1926 
j Rang. 112, 04 I. C, 706, 27 Cr. L. J. 638. 


decision (cited 

next) this case too may be deemed to have 
been impliedly over-ruled. ® 

{Q) Emperor v. Nga Tha Din, 5 Bur. L J «o 
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CHAPTER XV. . 

DISCOVERY AND ITS VARIOUS ASPECTS 

The law of discovery as exhibited by section 27 of the Indian Evidence 
Act and the valuable case-law thereon may, in additions to the aspects repre¬ 
sented in the foregoing Chapters, be reviewed as to its remaining features 

as under :— 

(1) The discovery, mentioned in S. 27 of the Evidence Act, may be a 
discovery o^faci or discovery of person, 

(2) The meaning and scope of the word ‘‘custody” should well be kept 
in view. 

(3) The said discovery must have been made in consequence of informa¬ 
tion received from an accused person and an accused person in police custody. 

(4) It is immaterial whether the discovery was made by an act of the 
accused himself or only at his indication which set the police in motion and 
enabled them to make an enquiry or search, as the case may be, independently. 

(5) There can be no discovery of a fact already known nor a re-disco¬ 
very or a second discovery of a thing already discovered. 

(6) There can be no * joint information ’ given nor a ‘ joint discovery * 
made, by several accused persons simultaneously. 

(7) The conduct of an accused person pertaining to discovery is relevant 
under S. 8 of the Evidence Act. 

(8) Lastly, the value of evidence relating, directly or indirectly, to a 
relevant discovery depends on the circumstances of ©ach case. 

Notes and Comments. 

1 . « Discovery ** defined.—The word discovery may either mean the 
purely mental act of becoming aware of something after hearing it stated, or 
the physical act ot finding, upon search or inquiry, some thing or nizterial fact 
the existence or the exact locality of which was unknown till then. It is in 
the latter sense that the word is used in section 27, as it is only this kind of 
discovery which proves that the information is true and not fabricated. The 
statements admitted by the section are statements preceding the finding of 
a relevant fact upon search or inquiry.(X) 

A. DISCOVERY OF FACT OR PERSON. 

2. Discovery of fact—not discovery of person.—The discovery of a 
person who is afterwards proved to be a dacoit is not the discovery of a “ fact 

(4) Jora HasjU B. H, C. R. 242 (1874), Emp. v. Nana, 14 B. 260 (1889). 

Queen Emp. v. Rama, 8 B. 12 (1878) and Queen 
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within the meaning of S. 27, I. E. A. That the other person participated in 

the dacoity was a fact established only by the result of the trial and not bv 

any statement made by the appellant.(l) 

3. Relevant ‘fact’ discovered on accused’s information-provable.— 

lere an accused made a certain statement and, in consequence thereof a 

inquiries from certain persons: 
Held that. If the discovery on such information be itself a relevant fact then 

the information received from the accused which led to the discovery is capable 

ofbemgproved againstth-acciisedwithout. of course, any confession inad¬ 
missible under Ss. 24 or 25 of the Evidence Act.(2) 

4. Confession before ‘ Zamindar > disclosing other accused who pro¬ 
duced property-admissible.-Where some of the accused confessed to 

certain Zanundars that their share of the booty was taken from them by 
hree other persons and in consequence of that information, stolen property 
wa . produced by the said persons : Held that the statement which led the 
police to approach these persons with the result that property was discovered 
IS admiss^le under S. 27 of the Evidence Act, and can be proved against the 
accused.(3) The truth of the admission is vouched by the fact that the m 

‘r‘"r ■’h?t -'"y cmr:;;:,,"’:: 

.K. Po"/. u" .h., 

5. First accused referred to second and second produced propertv- 

'L't .r 

.te r,r.t ,„op„d ■"‘■"■"•u™ S'V... by 

dtabovl “T:." of 

y of fact.—Whore, m consequence of information received from -m 
accused person in custody, another accused is lookeil for and arrested the 
fact amounts to ‘ discovery’ within the meanii,.. of S 27 of the r V ’ ! 
and the information which led to it is adinissible.(C) I’-.dence Act 

B. CUSTODY—MEANING Sc SCOFK OE. 

7 What is ‘custody’ within the meaning of Ss 26 and 27 F A 

Where two accused persons • produced ’ certain articles said to be p^rf';;; 

(1) Salam v. Emperor. (Xa«' ) 1 t X L H m r’ t 

102. 43, I. C. Ill i« fr r I*"-TO Cr. L. J. 239, 24J 
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Stolen property, but the Sessions Judge held in the case of both of them that 
S. 27, I. E. A,, was inapplicable as neither was at the time in police-custody, 
though kept in ‘free detention,’ Mr. Justice May Oung observed : 

“ I have come across several cases in which police officers have, after 
detaining a person accused of an offence, put forward the plea that the latter 
was not in custody because he had not yet been formally arrested. The object of this 
seems to be either to avoid the operation of S. 26, I. E. A., or to shorten the 
period of time between the arrest and the confession subsequently made to a 
Magistrate, or to postpone the necessity for applying for a remand order—in 
one case which came to my notice the object was to put in as evidence a state¬ 
ment taken down in writing which was inadmissible under S. 162,' Cr. P. C. 


“This idea of “ free detention” is in my view altogether mistaken, 
sometime even hypocritical. It is an infringement of the spirit, while appearing 
to conform to the strict letter, of the law, and I would lay down that as soon 
as an accused or suspected person comes into the hands of a police-officer, he 
is, in the absence of clear and unmistakable evidence to the contrary, in 
“ custody” within the meaning of Ss. 26 and 27, Indian Evidence Act. The 
failure to recognise this principle has, in the present case, had the unfortunate 
result that statements admissible under S. 27 have not been received.”(1) 

8. Custody is submission to the custody of police-officer—not actual 
arrest. —The submission of a person to the custody of a police-officer within 
the terms of S. 56 (1), Cr. P. C. is ‘custody’ within the meaning of S. 27.(2) 


9. “ Custody ” means really under arrest or in strict supervision—• 
statement to ‘Mashirs.’—The meaning of the words “in the custody of a police 
officer ” in S. 26 of the Evidence Act cannot be extended by implication to 
cases beyond what is absolutely necessary, i.e., where the person is (t) really 
under arrest or (ii) in strict supervision, being merely allowed to go for a few 
minutes to converse with the person to whom the confession is made. But 
where the accused is not arrested or under supervision, and is merely being 
invited to explain certain circumstances, it would be going further than the 
section warrants to exclude the statement that he makes, on the ground that 
he is to be deemed in police custody. The weight, however, to be given to 
such a statement depends very much on the circumstances of the case, c. g., 
whether suspicion attached to the accused at the time, whether he was cogni¬ 
zant or ignorant of the consequences of his confession, what was the position 
of Mashirs and so forth.(3) 


10. Not formally arrested—still in custody. —It is proved that the 

accused had been arrested before he went to the field where articles were 


(1) Maune Lay v. Emp, 1 R. 009, A. I. R. 
1924 Rang. 173, 77 I. C. 429, 26 Cr, L. J. 881 

at 883 (1924). . _ ^ 

(2) Supdt. V. Lalit Mohan 49 C. 167, 26 C. 
W. N. 788, 62 I. C. 678, 22 Cr. L. J. 562 
(1920). J^ote.—**ArTest how made. In making 
an arrest the police officer or other person 


making the same shall actually touch or 
line the body of the person to be aiTCstc<^ 
unless there be a submission to the custody by word 
or action.” (S. 46(1) Cr. P, C.) . 

(3) Emperor v. Pir Mohamed Bux (Smd) 16 
S. L. R. 148, 85 I. C. 838, 26Cr. L. J. 609 
(1925). 
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discovered, but even if he was not formally arrested at the time when he gave 
the information, he was obviously for all practical purposes in police 
custody.(l) 

11. Custody ordered by Magistrate—still police custody.—Although 
section 27 is restricted to persons in custody of the police, it applies to per¬ 
sons who are in actual police custody, although that custody had been ordered 
by the Magistrate. There is nothing in such a case to offend against the 
principle of the section, namely that portions of a confession to the police 
leading to the actual discovery of facts can safely be proved as their truth 
has been independently guaranteed.(2) 

12. Submission to custody—Section 64 (1), Cr. P. C.—(1) For the 
purpose of section 27, Evidence Act, the word “custody” does not mean 
detention or confinement, submission to custody by word or action under 
section 46 (1), Cr. P. C. may amount to custody.(3) 

(2) Where a person stated that he had done certain acts which amount¬ 
ed to an offence and such statement was made to a police officer : held that 
the person submits to the custody of the police within the meaning of 
section 46 (1), Cr. P, C. and is then in custody within the meaning of section 
27, E. A.(4) 

13. Accused not formally arrested be treated as a suspect—‘'custody.” 

—Where it was contended that the statements made by the accused (a 
woman) in consequence of which the recoveries were made could not be proved 
under sf'ction 27, Indian Evidence Act, because she was not then in custody i 
Held it is true that she had not been formally arrested before the recoveries, 
but she had been suspected from the beginning and had apparently been 
treated as an accused person ; it was perhaps not necessary to impose much 
restraint on her movements till some tangible proof was obtained against her 
as she could hardly have absconded.(5) 

14. Detention or surveillance—custody.” -Tlie question whether 
an accused person is in custody or not is a question of fact and not of law. 

There can be little doubt that even before his formal arrest an accused 
person, who is detained by the police owing to suspicion against him, is liable 
to be influenced by the police. This Court has, therefore, put a wide inter¬ 
pretation on the word “ custody ” as used in section 27, E. A.—{Per Young 


O) Mrs. M. F. Rego v. Emp.^ A. I. R. 1033 
Nag. 136. 143 I. C. 17, 34 Cr. L. SOS- 
followed in V. Emp , I. L. R. (1936) 

N. 78, A. I. R. 1936 Nag. 200, 164 I. C. 964, 
37 Cr. L. J. 1047. 

<2) Ram Babu Jadav v. Emp.. A. I. R. 1938 
Pat. CO, 173 I. C. 418, 39 Cr. L. J. 302. 

(3) Ja//a v-A. I. R. 1931 Lah. 278, 
137 I. C. 98, 32 Cr. L. J. C50. 


(4) Saulakhi Daldev v. Emp., 12 P. 201, A. I. 
R. 1933 Pat. 149, 142 I. C. 474. 34 Cr. L. J. 
349 (S. B.). Pfote .—A similar vciw has been 
taken by the Nagpur High Court in Bharosa v. 
Emp., I. L. R. (1941) N. 679, A. I. R. 1941 
Nag. 86. 193 I. C. 6, 42 Cr. I.. J. 390. 

(5) Mst. Aishan Bibi v. Emp. 15 L. 310. A 
I. R. 1934 Lah. 150, 152 I. C. 206, 86 Cr. L. J 
14 (following Maung Lay 1 R. 609, 25 Cr. L.J, 
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The word “ custody ” does not necessarily mean custody after formal 
arrest but includes some form of police surveillance and restriction on the 
movements of the person concerned by the police.—(Per Bhide, J.) 

The term custodj',” as used in section 27 connotes some idea of res¬ 
traint on the movements of the person, either by word or by action, and it is 
open to an accused person to prove in every case that arises that he was 
actually in the custody of a police-officer although in the police diaries he was 
not shown to have been formally arrested.— {Per Din Mohammad, J.)(l) 

15. Police interviewing accused and remaining with him till disco¬ 
very—“ custody.”—Where the police officer arrested the accused after the 
finding of cocaine but he had interviewed him and was with him for a consider¬ 
able time, walked with him to the two places where he (the accused) pointed 
out spot where the cocaine might be found : Held that in the circumstances, 
the accused was in police custody at the moment when he made the statement 
as to the spot where cocaine could be found.(2) 

C. DISCOVERY BY AN ‘ACCUSED’ AND ACCUSED ‘IN CUSTODY’ 

16. Party making statement leading to discovery should be both an 
accused and an accused in custody.—In order to bring a cpse of discovery 
within the scope of S. 27, it is necessary that the party making the statement 
should be both accused and in custody at such time ; and confessions under 
Ss. 24, 25 and 26 (before a police-officer) would not be affected by S- 27, when 
the person confessing is at the time (a) neither accused nor in • custody, (5) in 
custody but not accused, (c) accused but not in custody—notwithstanding anv 
discovery in consequence thereof.(3) 

17. Statement prior to discovery when accused not in custody— 

inadmissible.— Where the accused is not in police custody but gives informa¬ 
tion which leads to discovery, S. 27 cannot render even that much informa¬ 
tion admissible in evidence. 

Statement after discovery — also inadmissible. —Where the actual con¬ 
fessions, the accused made, stating that he had killed the deceased, buried the 
body and so forth, were made after the discovery of the bones ; held that 
such confessions too are inadmissible. 

Only conduct relevant. —The fact that the accused pointed out the 
spot is relevant under section 8 of the Evidence Act, but it is not itself 
sufficient proof of guilt.(4) 

18. S. 27 refers to the statement of an accused—not that of an ap¬ 
prover. —Where the Magistrate admitted certain statements made by the 

fl) Hakam Khuda Yar v. Emp. I. L. R. 1940 Allah Ditta^ A.T.R. 1937 Lah. 620, 38 Cr. h. J. 

L. 242, A. I. R. 1940 Lah. 129, 188 I. C. 498, 1082. 

41 Cr. 1^. J. 591 (F. B.) relying on Rodha MaU (2) Sudam Chandra v. Emp, A. I. R. 1038 
A. T. R. 1933 Lah. 609, 146 I. C. 40, and Mst. Cal. 148, 141 I. C. 74, 34 Cr. L. J. 675. 

Aishan Bibu 15 L. 310. (3) Queen Emp. v. Babu Lai 6 A 509 (1884). 

To the same effect are :— Gurdial Singh, A. (4) Kka Hlaw v, Emp. 4 L. B. R. 116, 7 Cr. 

I. R. 1982 Lah. 609, 33 Cr. L. J. 756, and L. J. 82, at 85, 86 (1908). 
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approver to the investigating police-officer on the ground that they led to 
discoverv and were admissible under S. 27 of the Evidence Act : Held that S. 
27 is a proviso to the preceding sections which deal with what may or what 
may not be proved as against the person making certain confession^ it has 
nothing to do with the person who is not himself on his trial but is appearing 
as a witness in the case. 

Use of an approver’s statement. — Held further^ that the approver’s 
statements made elsewhere than before the Court, and not in the presence of 
the accused, form hearsay evidence and cannot be admitted as such, but may 
be proved to corroborate or contra.Iict him or to impeach his credit, and that 
in no case can the said statements be put forward as substantive evidence of 
the truth of the facts therein stated.(1) 

19. Statement admissible under S. 27 is one leading to discovery, not 
one made after discovery. —Where the accused produced some property and 
made a statement that it was part of the stolen property : held that this state¬ 
ment is irrelevant, for sec'^ion 27 has reference only to statements made prior 
to the discovery of the property and in consequence of which such property 
was discovered, and not to a statement made after the production and dis¬ 
covery of the property.(2) 

20. Statement made to police by accused before arrest—inadmissible. 
—Where the Court in examining the investigating officer over-ruled a defence 
objection (referring to Buddha 3 Nag. 51, and Ganpati, 6 Nag. 180)—and 
brought out matters which the accused was alleged to have stated to the 
police before his arrest : Held, that the cases cited were decided before section 
162 was amended in 1923 and that, under that section as it now stood, the 
statement was inadmissible.(3) 

21. Statement by a person not then an accused nor in custody—not 
admissible even tho’leading to discovery. —Where a person went to the 
pojice station and stated that he had wounded his wife in a room of his 
house and she had become senseless” and then accompanied the police to his 
house where the dead body of the woman was discovered : 

HeZd (1) that the confession, even though leading to discovery, was 
inadmissible in evidence inasmuch as : 

(i) he was not at the time he made the statement a person ‘^accused of 
an offence,” and 

{ii) he was not then “ in the custody of the police,” having in fact been 
arrested after he had made the statement, and 


(1) Aman AH v. Emperor (Oiidh) 13 O.C. 309, 15 I. C. 801, 13 Cr. L. J, G29 (1912). 

S I. C. 379, 11 Cr. L. J. 631 at 633 (I9l0). (3) Skeo Satayanaryan Lai v. Emp. A. I. R. 

f2) Emperor v. Photo (Sind) 5 S. L. R. 257, 1926 Nag. 1, 91 I. C. 945, 27 Cr. h. J. 161. 
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(2) that that being the only evidence his conviction for the murder of 
his wife was untenable.(l) 


n. DISCOVERY BY ACCUSED’S OWN ACT OR OTHERWISE 

—IMMATERIAL 


22. Discovery by an act of the accused himself. —Where an article said 
to be connected with an offence is produced by the party himself after giving 
information in respect of it, the article could not be said to have been ‘ dis¬ 
covered in consequence of the information.’ In such a case the article is 
discovered by the act of the party and not in consequence of the information.(2) 


23. It is ^discovery’ even if discovered, with assistance of accused, by 
police or others.— Held, that a statement is equally admissible under S. 27, 
whether the statement is made in such detail as to enable the police to dis¬ 
cover the property themselves or whether it be of such a nature as to require 
assistance of the accused in discovering the exact spot where property was. 
Where, therefore, upon the information given by the accused to the Police, they 
accompanied him to the spot where the earthen pot was disinterred by the 
accused containing the property : Held that it was “ discovery ” in consequ¬ 
ence of information given by the accused.(3) 

24. Place Indicated by the accused—not necessary for discovery that 
accused be absent. —The statement that the property would be found at a 
particular place (that place being also indicated) could be proved under S. 27 
of the Evidence Act. It is not necessary that the prisoners should be absent 
from the spot when the search caused by their information was made. It is 
enough that it was their information which led to their being taken to the 
place where the search was made and the property found.(4) 


25. Discovery by act of accused or otherwise,—immaterial. —^In the 
case of a theft of some silver utensils, the accused took the investigating officer 
to a pond outside his village and himself brought out one tumbler, while a 
police constable, who was helping him in recovering the property, brought out 
the second tumbler and a cup : Held that the striking fact was the discovery 
at the instance of th^ SkCcusGd, and whether he himself brought out all the 
incriminating articles, or was helped in the operation by the constable, was 
not a matter of much importance and did not require any special mention.(5) 


(1) Deonandan Dusadh v. Emp. 7 P. 411, 
A. I. R. 1928 Pat. 491, 111 I. C. 118, 29 Cr. 
L. J. 790. 

[I/ote. — Qiiery. S. 27 of the Evidence Act 
being inapplicable was not the “ conduct ” of 
the accused together with any “ statement ” 
which “ explained that conduct” admissible 
under S. 8 and the statement itself admissible 
as an admission under S. 18 of the Evidence 
Act ? And could not the accused though not 
guilty of murder, be still convicted of an 
ofTence under S. 201, I. P. C. as the dead 
body was discovered in consequence of that 


conduct’ and that ‘statement’ of his ? Ed.] 

(2) {Pancham, 4 A. 198, 204 (1882) ; Baku 
\aU 6 A. 509 (1884)—folld.) Queen Emp. v. 
Kamalia 10 B. 595 (1886). Pfote.—Bwt the 
Bombay ruling was over-ruled and the Allaha- 
)ad rulings dissented from—in Pfana, 14 B. 
JCO F. B. (noted herebelow). 

(3) Queen Emp. v. Nana 14 B. 260, F. B. 

1889). _ 

(4) Ganguv. Empress, 80 P. 

(5) Crown v. Buta Singh, I P. K. 1017. Cr., 
19 I. C. 830, 18 Cr. L. J. 490 (1917). 




NO RE-I>ISCOVERY 


207 


26. Accused himself produced property—immaterial for S. 27.— 
Where it was contended that as the accused himself produced the articles 
said to have been discovered, any anterior statement made by him was inad¬ 
missible : Held, that the contention was not tenable and that in such cases so 
much of the information as set the police in motion and led to the discovery 
is admissible.(l) 


E. NO ‘DISCOVERY’ OF A FACT ALREADY KNOWN -NO 

REDISCOVERY 

27. Fact already known— no discovery—S. 27 inapplicable. —Where 
the accused stated to a police officer that he and another person had stolen 
property from C, whereupon C was called, but it transpired that C had already 
informed the police of the theft, though the witnesses were not aware of it : 
Held that the statement was inadmissible ; it would be dangerous to extend 
section 27 of the Evidence Act to information received from an accused person 
and alleged to have led to the discovery of a fact when that fact was already 
known to another police-officer.(2) 

28. There cannot be a second discovery by replacing the thing al¬ 
ready discovered. —Where the property has once been discovered in consequ¬ 
ence of information leccived from an accused, it is not competent to the 
police to replace it at the spot and to ask the other accused to produce it ; in 
such a case, there is no “ further discovery ” as against the latter.(3) 

29. Discovery good, even tho’ places pointed out already known.— 
A statement made by the accused to police-officer while pointing out the 
places where stolen property had been concealed is admissible, even if the 
property and the place have already been found out by the police.(4) 


30. Fact already discovered, cannot be re-discovered—statement 
inadmissible. —^Where before their arrest the accused showed the marks about 
the aperture or rather showed how they made their entrance, and the manner 
in wliich theft was committed, and then again showed the spot after their 
arrest : held that, there being no re-discovery that sort of evidence is excluded 
by section 25 and 26, as also by section 27 of the Evidence Act.('5) 


31. Not a thing already discovered. —Where a person accused of 
murder offered to show to the police the scene of murder and the place where 
the deceased’s things were hidden, but both these places had already been 
diselosed by an accomplice : Held that the conduct of the accused in this 
respect was inadmissible in evidence against him.(6) 


(1) {Kana, 14 B. 2G0, and Chema Nashya 25 
C. 413—folld.) Amir-ud-din Ahmed v. Embress 
45 C. 557, 22 C. W. N. 213. 27 C. L,. J. (48) 
44 I. C. 321, 19 Cr. L. J. 305 (I9l8). 

(2) Adu Shikdar v. Queen~Emp. 11 C. 035 
(1885). 

(3) Qjteen Emp. v. Baskya, 2 Bom. L. R 
1089 (1900). 

(4) Janki V. Emperor (Cal.) 11 C. L. J. 182, 


5 I. C. 709, 11 Cr. L. J. 244. 245, (1910). 

(Budhai, 33 C. 202, 8 Cr. L. J. 126, and 
Abdul Majid 33 C. 1250, 3 Cr. L. J. 391, refd. 
to). Note. —The trend •f rulings is otherwise.] 

(5) Manna v. Emperor, 8 P. W.R. 1911, Cr 
9 I. C. 232, 12 Cr. L. J. 35 at 30*37. 

(6^ Pan Gang v. Emperor (L. B.) 42 I. C 
1002, 19 Cr. L. J. 42 (1918). 
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32. Facts already known to persons other than police-officers—dis¬ 
covery still admissible. —Where it was contended that, as facts were already 
known to persons other than police-officers, such facts could not be held to 
have been discovered in consequence of information received from the accused 
under section 27 : Held, that the contention cannot be acceded. The language 
of the section and its place in the Evidence Act make it’clear that the 
“ discovery ” therein referred to is to or hy theyolice-officers.(\) 

33. No re-discovery by another accused. —Where, after the property 
had been dug out by some of the appellants, another suspected person was 
made to point out the same places : Held, that this sort of evidence is inadmis¬ 
sible and does not come within the purview of S. 27, I. E. A. Once property 
has been discovered in consequence of information received from a suspected 
person, it cannot be re-discovered in consequence of information received from 
another one. It is only the information given by the first person which led 
to the actual “ discovery.”(2) 

34. Place pointed out by the first accused, admissible—subsequently 
by others, not admissible. —Where one out of five accused persons was said 
to have confessed to the police and to have agreed to point out the place 
where the body was burnt and then the other accused did the same thing : 
Held, that S. 27 of the Evidence Act has to be very strictly construed ; in 
such a case, where one accused has agreed to point out a place where a fact 
would be discovered in pursuance of his statement and points out that place, 
the section does not cover similar statements of the other accused in 
custody.(3) 

% 

35. Information given by the first prisoner admissible—not that by 
those following. —Where a fact is discovered in consequence of information 
received from one of several persons charged with an offence and, when others 
give like information, the fact should not be treated as discovered from the 
information of them all, but from the information oithe first only.(>^) 

36. No re-discovery,—‘‘ It has been repeatedly held that a fact known 
to the police cannot be re-discovered on the statement of an accused so as to 
make such statement or such incriminating conduct as the pointing out of a 
place admissible under section 27 of the Evidence Act.*’(5) 

37. Discovery already made—statement inadmissible. —Where the 
accused made a statement to police that the dead body of the deceased would 
be found in a well and that he had put it there, but, long before the police 
reached that well, the dead body had been discovered in consequence of 


(1) Supdt.y and L. R. v. Lalit Mohan Singh 
Roy, 49 C. 167, 62 I. C. 578. 22 Cr. L. J. 562 
(1921). (AUu Sikdar, 11 C. 63 .seld. on). 

(2) Budha v. Emp, A. I. R. 1922 Lah. 315, 
04 I. C. 502, 23 Cr. L. J. 22. 

(3) Kudaon v. Emperor (Nag.) 91 I. C. 236, 


Cr. L. J. 60 (1926). ^ « , 0 ^^ 

(4i Adam Khan v. Emp. 28 P. L* 

I. R. 1927 Lah. 739, lOlI. C. 488, 28 Cr. L. 

456« 

(5) Wahid Bux Bhutto v. Emp. A. I. R. 1929 
nd 250, 120 I. C. 81, 30 Cr. L. J. 1121. 
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information given by some one else, though the police did not know it : Held 
that it could not be said that the discovery was in consequence of the in¬ 
formation given by the accused and. therefore, the statement was inadmissible 
in evidence.(l) 

38. Information by first accused leading to discovery.—Where mention 

of the article later discovered was first made by accused K in the presence of 

accused B, the information so given was admissible against K, but not 
against B. 


In the case of another discovery where it was not clear whether state¬ 
ments were made simultaneously or at different times : held the conduct of the 
accused in disclosing the places where the articles were concealed by them 
and producing them, is relevant under S. 8 of the Evidence Act.(2) 

F. NO JOINT INFORMATION NOR JOINT DISCOVERY 

39. Information leading to discovery given by several accused 

nf against all.—“It can hardly have been the intention 

e egislature, that when a fact is discov'ered in consequence of informa- 

•on received from one of the several persons charged with an offence, and 
w len ot^rs give like information, that fact should be treated as discovered 
trom the information of them all. It should be deposed that a particular fact 
nas been discovered from the information of A. B., and this will let in. 

fb much of the information as relates distinctly to the fact 

thereby discovered.”(3) 


40. Joint statement of several accused—“they showed”, “they told”_ 

thaf Straiglit, C. J.—I have more than once pointed out 

1 is not a proper course where two persons are being tried to allow a 

r T? “ the prisoners then 

W. It IS certainly not at all likely that both the persons should speak 

.once, and it is the right of each of th;m to have the witness required to 

pose as nearly as possible the exact words he individually used. 


Where a statement is being detailed as made by an accused leading to 
a iscovery, the strictest precision should be enjoined on the witness, so that 
mere may be no room for any mistake or misunderstanding.(4) 

(2) 'Vherc the police-ofFicer stated : “ the two accused showed the 
p ace, they told me they had killed, they liad buried and so forth” : Held 

lat where admissions or incriminating actions by more than one accused 

are eposec to, it is of the first importance that the witness should be made 
to describe as nearly as possible the e.xact words and conduct of each.(5) 


Jl) Narain v. Emp. A. I. R. 1934 Lah 
313. 152 I, C. 585, 30 Cr. L. J. 189. 

A (1945) N. 031, 

222 I. C. 389.47 

vr* 1. J, 441, 


V. Ram Churn Chung fC U » 

W. R. Cr. 86 (1875). ^ ^ 24 

_ Emp. V. Babu Lai, BA. 509 (I8S4) 

"v-Emperor (L. B U T R r> 
116, 7 Cr. L, J. 82 (1006), ^ ^ ^ 
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41. Joint discovery made by several persons not sufficient.—Where-: 
the three accused were related to each other and they said that they would 
produce the animals and they did produce them, how is it possible to say ', 
which of them was the thief and which simply a friend who happened to 
know where the animals had been taken to. 

It was pointed out in Muzammal v. E7nperor^{l) that where more than 
one accused person in custody of the police point out this or produce that 
jointly, it is usually impossible to be sure which of them really does the . 
pointing out or the production and which simply follows the other.—(Robert¬ 
son and Rattigan, JJ).(2) 

42. Two persons giving information—information first given 
admissible. —-Where in a criminal case, it is alleged that two of the prisoners 
gave certain information to the police which led immediately to the arrest of 
one of the other accused : Held, that two men cannot make a statement 
leading to discovery. It can hardly be believed that they had both one brain * 
and one tongue between them and, if they had not, it is not possible that 
both should have simultaneously given information which led to the arrest of 
the third accused. It is of the essence of things that what each prisoner said*' 
should be precisely and separately stated. Under section 27, it is only the 
information Jirsi given which can be admitted.(3) 

43. (1) Statements of two accused persons leading to discovery are 
admissible.—Where both the accused said that they had thrown the clothes 
of the deceased into the canal and the next day both of them pointed out the 
place near which the clothes were found, and it was objected that the statements 
were not relevant as they were made by both the accused : 


Held that, in section 27, the singular includes the plural, and that if two 
persons give information which leads to the discovery of a fact, so much of the 
statement of each person which relates distinctly to the fact discovered may 
be proved. The exclusion of confessional statements under S. 26 is based on 
the presumption arising from the custody of the police that they are untrust¬ 
worthy. As soon as a circumstance is proved which rebuts that presumption, 
e. 0 ., the presence of a Magistrate or confirmation by subsequent discovery, the 
confession becomes admissible in toto. If, therefore, two persons give infor¬ 
mation which leads to discovery, the statements of both have been confirmed 

and are admissible. 


(2) Statements subsequent to the discovery are irrelevant.(4) 

(3) The second accused need not be asked to point out the 

olace_That is to say, there may be information given by the two accuse 

persons which leads to one discover y, but, once that is made, the farce of 

mTp. vv. R. 1909, Cr., 3 1. C. 628, 10 ^ 

Cr.L’j. 321 (1909,. 4 24 Churn CAun| (Cal.) 4 

87 ‘’'i'rCr''L J^49f W. r! Ct. 36 ).-Para 89 above, r„fd. to). 
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inviting the other accused to point out the same may very well be dispensed 
with.(l) 

44. All saying the same thing.—When the police officer called the 
accused, three in number, one after the other, and all of them one after the 
other said the same thing and the articles were found as indicated by the 
accused : Held that the only person who gave the information which led to 
the discovery is the first accused.(2) 


45. Joint discovery without any statement preceding. Where six 
persons were charged of theft and no statement was made by all or any of 
them with regard to the place where the stolen property was buried, and the 
only evidence was that all tlie accused went together and took out the 
property : Held that the property cannot be said to have been recovered in 
consequence of the information given by them within the meaning of section 
27, Evidence Act, that as it could not be ascertained who first gave the 
information to the police, the recovery was of no value.(3) 

46. No Joint discovery.—Where the dead body was alleged to have 
been discovered at the instance of all the three accused : Held that it has 
frequently been pointed out that these joint discov'eries are not admissible 
at all against any of the accused, unless it can be shown who first made the 
discovery. If Sec. 27, Evidence Act is to be used then, since the information 
has been supplied by the first person to the police, subsequent pieces of 
information are not informations leading to any discovery.(4) 

47. Joint production of property.—Where two persons were said to 
have jointly produced some of the articles : Held as follows ; 

Where joint acts of several persons are sought to be proved, evidence 
should be led with some degree of particularity so as to enable the Court to 

draw necessary inference from the conduct of each one of the persons con¬ 
cerned in the act. The principle applies not only to evidence relevant undej 
S. 27, but also to that under section 8 of Evidence Act.(5) 

48. Informant unsuccessful—discovery by another accused._In this 

case there were three persons A, B and C charged with murder. C made a 
statement and promised the Police to take them to the place where A had 
buried the spear with which he stabbed the deceased. C took the police to a 
place where he searched for the spear but could not find it. A then took 
it out and produced it. 


Held that Uie discovery of the spear was, in the essential sense of the 
word, due to the information given by C, but was solely due to the act of A, 


(1) Q_. E, V. Bashya, 2 Bom L. R. 1089 
condemning that practice— cited). 

Suleman v. Emp. 10 S. L. R. 7, 30 I. C. 474. 
17 Cr. L. J. 500 at 510 (1910). 

(2) Ramgrah Chetti v. Emp. 1932 M. W. N. 
118. 


V Sind. 154. 

13;> I. C. 207, 33 Cr. L. J. 106. 

(4) Faqira v. Emp. A. I. R. 1929 Lah Ofi-; 

110 I. C. 019. 80 Cr. L. J. 039. ’ 

(5) Rafiqud Din Ahmad v. Emp. (>2 C. 572 
l! j. 80S— 
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therefore, the effect of the information had become completely exhausted. 
(C acquitted).(1) 

49. Joint statements leading to discovery. —Where the only evidence 
against the accused, four in number, was that they made a confession which 
led to the discovery of the stolen article : Held that all the four could not 
have been questioned together, nor has it to be believed that they simultan¬ 
eously made a confession of their guilt. If the police party had discovered 
the whereabouts of the stolen article from the statement of one accused, then 
the statements of the other accused would not be admissible because they did 
not lead to any discovery. (Benefit of doubt given.)(2) 

G. CONDUCT OF ACCUSED IN CONNECTION WITH 
DISCOVERY—HOW FAR RELEVANT ? 


50. Relevant provisions of law.— 

(i) Sec. 8, I. E. A.— Motive^ preparation^ and previous or subsequent 
conduct .—Any fact is relevant which shows or constitutes a motive or pre¬ 
paration for any fact in issue or relevant fact. 

The conduct of any party, or of any agent to any party, to any suit or 
proceeding, in reference to such suit or proceeding, or in reference to any fact 
in issue therein, or relevant thereto, and the conduct of any person an 
offence against whom is the subject of any proceeding, is relevant, if such 
conduct influences, or is influenced by, any fact in issue or relevant fact, 
and whether it was previous or subsequent thereto. 

Explanation 1 .—The word “ conduct ” in this section does not include 
statements unless these statements accompany and explain acts other than 
statements ; but this explanation is not to affect the relevancy of statements 
under any other section of this Act. 

Explanation 2 .—When the conduct of any person is relevant, any state¬ 
ment made to him or in his presence and hearing, which affects such conduct, 

is relevant 


Illustrations :— 


(e) A is accused of a crime : 

The facts, that either before, or at the time of, or after, the alleged 
crime, A provided evidence which would tend to give to the facts of the case 
an appearance favourable to himself, or that he destroyed or concealed evi¬ 
dence, or prevented the presence, or procured the absence, of persons who 
might have been witnesses, or suborned persons to give false evidence respect¬ 


ing it, are relevant. 


( 1 ) In re ^andivada, A. I. R. 1940 Mad. 
744, 190 I. C. 896, 41 Cr. L. J. 917. 


(2) In re Makboob^ A. I. R- 1^42 Mad. 
532, 201 I. C. 524, 43 Cr. L. J. 772. 
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(/) The question is whether A robbed B ; 

The facts, that, after B was robbed, C said in A’s presence—“the police 
are coming to look for the man who robbed B,’* and that, immediately after¬ 
wards, A ran away, are relevant. 

(fe) The question is, whether A committed a crime : 

The fact, that A absconded after receiving a letter warning him that 
inquiry was being made for the criminal, and the contents of the letter, are 
relevant. 

(t) A is accused of a crime : 

The facts, that, after the commission of the alleged crime, he absconded 
or was in possession of property or the proceeds of property acquired by the 
crime, or attempted to conceal things which were or might have been used in 
committing it. are relevant. , 

(ii) Sec. 14,1. E. A. —Facts showing existence of state of mind^ or of body 
or bodily feeling. —Facts showing the existence of any state of mind, such as 
intention, knowledge, good faith, negligence, rashness, ill-will, or good-will, 
towards any particular person, or showing the existence of any state of body 
or bodily feeling, are relevant, when the existence of any such state of mind, 
or bodily feeling is in issue or relevant. 

51. Information given and articles produced—admissible as conduct 
—S. 8, I. E. A.—In many cases the production of articles, supposed to have 
been made use of in committing the offence, is adduced as strong evidence 
against the accused. The conduct of a prisoner in relation to any relevant 
fact is good evidence, according to S. 8 of the Indian Evidence Act ; but, 
according to Explanation (1), the word ‘conduct’ “ does not include statements 
unless those statements accompany and explain acts other than statements.” 
It is on such a statement that the significance of the act, which it accompanies 
in many cases, wholly depends. 

Illustration, —A police-officer says to a prisoner : “ I must search your 
house for the stolen property," The prisoner replies : “ I will give you at once 
all the valuables in the house,” and then gives him certain articles, but not 
the stolen property. After that, the stolen jewels are found concealed under 
his hearth. The prisoner’s statement accomp<^nies his act and is admissible.(l) 

52. The word conduct ” subject to Ss. 25 and 26.— Held that the 
word “ conduct ” must be read in connection with sections 25 and 26 and 
cannot admit a statement as evidence which would be shut out by these 
sections.(2) 

53. Conduct in pointing out places connected with crime—amounts 
to statements which is inadmissible.—The effect of an accused’s pointing out 

(1) Regina v. Jora Hasji, 11 B. H. C. R. (^} Emp. v. Kana 14 B. 260 (1889)_(F B \ 

242 (1874). [Revised L. R. Bom. p. 208]. ‘ ' 
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to the police the places where.certain acts were committed {e.g., where the 
victim was killed and tied up) is merely to accentuate or particularize the 
accused’s verbal statements made to the same eifect. 

The conduct of an accused in doing so is nothing more than making a 
statement by signs instead of by words, and should be treated as part of his 
statement, so that if the prosecution relies on such a statement as being 
true, to show that the accused had an accurate knowledge of the 

circumstances of the case, such statements are incriminating statements in the 
nature of confessions and are inadmissible—no fact being indeed discovered in 
consequence of the information given. (1) 

54. Pointing out spot evidence of conduct—but not sufficient proof of 
guilt. —The fact, that the accused pointed out where the bones of the deceased 
person lay, is relevant under section 8 of the Evidence Act, but it is not in 
itself sufficient to prove that the accused took part in the murder.(2) 

55. Conduct of accused relevant under S. 8, not under S. 27.—S. 27 
does not profess to, and does not, deal with evidence as to the conduct or act 
of the accused which is admissible under section 8 or any of preceding sections 
of the Evidence Act and is subject to no limitation so long as it is relevant.(3) 

56. Conduct and condition of accused admissible but not the incri¬ 
minating statement. —Where, after the commission of murder and while the 
Police Inspector was starting out to make an enquiry into the matter, the 
accused came into the Thana and said ; “ I am the man who killed S. C. Take 
me in custody. The knife is with S. J. I left it.” Held, that the statement 
being excluded by S. 25 of the Evidence Act is inadmissible, though the con¬ 
duct and condition of the accused at the time he made the statement mvy be 

proved by the police-officer.(4) 

57 . Pointing out spot amounts to conduct and is admissible under 

S. 8,1. E. A.—Where an accused person 'accompanies a police-officer and 
points out the spot where the stolen property is hidden, it amounts to ‘ con¬ 
duct’ proof of which is admissible under section 8 the Evidence Act.(5) 


58. Places pointed out—statements accompanying not admissible— 

not even as conduct. —If no fact is deposed to as discovered in consequence 
of the information furnished by the accused, any statements of a confessional 
character made by him while pointing out certain places are inadmissible 
under section 25 and 26 of the Evidence Act; it is not even evidence of con- 


(1) Gaung Gyi'V. Emp» 4i L. B. R. 244, 8 

Cr. L. J. 62at63(1908). _ _ 

(2) Kka Hlaw v. Emp. 4 L. R. R. 116, 

TCr.L.J. 82(1908). ^ ^ ^ 

(3) Msl, Misri v. Emp. (All.) 6 A.L. J. 839, 
3 I. C. 975, 10 Cr. L. J. 439 (1909)—F3. 

(4) Rex. V. Shaik Taleb (Cal.) 10 C. L. J. 
13, 2 I. C. 951, 10 Cr. L. J. 193 (1909). 


j^ote —Suppose the knife was discovered in 
consequence of the information given by the 
accused ; that much too would be admissible 
under S. 27 of the Bvideuoe Act. 

(5) Emperor v. Pfga Anug Ba U. B, R. 
( 1916 ) II, 114, 35 I. C. 962, 17 Cr. L. J. 402, 
at 404. 
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duet under section 8, unless it is shown that that conduct, apart from the 
accompanying statement, is relevant.(l) 

59. Leading the police to a spot and producing property—evidence 
of conduct.—Where some statements, which might have been admitted under 
S. 27, were not recorded and the Court was obliged to fall back on S. 8 of the 
Evidence Act to consider only the conduct of the accused : Held as under :— 

“ Undoubtedly the conduct of the accused was such as to fix him with 
guilt. He led the police to a spot where some stolen articles had been buried 
and were dug up. The next day he produced some rupees. His position was 
suchas would make it unlikely for him to possess such a sum. He also took the 
police to the place where the booty was divided and so forth. His story that 
he was cajoled into making the discoveries was rightly discredited. The 
conviction in his case was, therefore, correct.”{2) 

60. Statement of accused admissible as showing his state of mind.— 
A statement made by an accused person, immediately after the occurrence of 
an offence, is no doubt relevant as showing the existence of his state of mind 
at the time, but (?) it must be the direct statement of the accused and not 
what a witness says another person told him what the accused had said, and 
(u) it must be proved as any other ‘fact’ is proved, according to the law of 
Evidence i. e.y by the direct oral evidence of the person who heard it~vide S. 
CO of the Evidence Act).(3) 

61. Pointing out spot and agitated state—admissible as conduct —S. 
8, I. E. A.— Held that (i) the fact that the accused pointed out the place 
where the weapon was found as being the place where it was concealed, and 
{ii) the fact that, shortly after the crime, he was in a very agitated state and 
{Hi) he made a statement which led to his being asked to show the spot where 
the weapon used in the commission of the murder was concealed—are evidence 
of conduct under section 8 of the Evidence Act which renders highly probable 
the oral evidence in the case and indicates that the accused was the murderer. 
Such evidence of conduct, if unexplained, is inconsistent with his being an 
innocent person.(4) 

62. Incriminating statements and pointing out place, not conduct— 
inadmissible. —Where, in a case of abduction, an accused, while in the custody 
of police, made certain statements and pointed out the places where he had 
taken the woman during the night in which the alleged offence was committed, 
and the Judge allowed this evidence as conduct of the accused influenced by a 
fact in issue : Held that it can hardly be said that the statements of the 
accused were admissible as his conduct, and that these statements were 


(1) Htra Gobar v. Emp. 21 Bom. L. R. 724, (3) Kakar Singh v. Emp. 6L.L.J. 577. A.I.R 

52 I. C. 606, 20 Cr. L. J. 681, 683 (1919). 1924 Lah. 733, 81 I. C. 717, 25 Cr. L. J. 1005 

(2) Maung Lay v. Emperor (Rang.) 77 I. C. (4) In re Semalai Goundan, A. I. R. 1925 

429, 2a Cr. L. J. 381 (1924). Mad. 574 (2), 86 I. C. 664, 26 Cr. L. J. 840. 
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certainly of an incriminating nature and were, therefore, not admissible under 
the law.(l) 

63. Pointing out ashes where deceased’s clothes were burnt—^rele¬ 
vant as evidence of conduct.(2) 


64. Conduct of accused—confession of guilt no ground for lesser 
sentence.— -Where it was urged that the appellant’s conduct, in making a clean 
breast of his crime from the beginning and giving himself up to the Police, 
shows that he is not depraved, that the murder was not premeditated and he 
repented of it : 


% 


Held, that, though at first sight such conduct might appear 
in the light of some mitigation of guilt, this is not really so. There is no t 
particular merit in confessing a crime committed openly in broad day-light of 
which there was at least one eye-witness ; confession may indicate repentence, 
but that can only effect a reduction of that part of the sentence that is refor¬ 
mative, and that factor disappears from the canital sentence, leaving only the 
examplary factor. There is no reason, therefore, why the nornal sentence 
should not be imposed.(3) 


65. Conduct as regards production of articles. —As regards the 
production of articles, the act is relevant as evidence of conduct under 
section 8 of the Evidence Act. Under that section, statements accompanying 
or explaining conduct are also relevant as part of the conduct itself. Such 
statement should, however, be made by an accused person at the time 
of production of the articles or just before the production.(4) 


66. Report by accused, admissible under S. 8, E. A. only — (i) When 
after the first information report of a murder has been made and recorded, 
the accused makes a report to the Police by way of defence and possibly by 
way of reply to the report already made, and no question is put to him by 
the Police, and that report is recorded in the General Diary, such a report 
is not a statement made in the course of investigation and is not admissible 
under Sec. 162, Cr. P. C. Such report is admissible under Sec. 8 of the 
Evidence Act and, being of a self exulpatory nature, does not amount to a 
confession under section 25, E. Act.(5) 

67. Accused’s statement to police—of no use to him. —In view of 
section 162, it is not possible for an arrested person to make a statement to 
the Police which can be used in evidence at the trial. Evidence of such a 
statement is denied to the defence under the Indian procedure but he can 
make a statement of his version of the case before the Magistrate.(6) 


(1) Keramat Mandal v. Emp. (Cal.) 92 I. C. 
439, 27 Cr. L. J. 2G3 (1926). 

(2) Emperor v. Skivabkai A. 1. R. 1926 
Bom. 513, 97 I. C. 660, 27 Cr. L. J. 1140. 

(3) Manjoo v. Emp» A. I. R. 1923 Nag. 251, 
73 I. C. 266, 24 Cr. L.. J. 570. 

(4) Hqfiq‘ud~Din Ahmad v. Emp., 62 C. 572, 


.. I. R. 1935 Cal. 184, 155 I. C. 687, 36 

r. L. J. 808.—F. B’ ^ 

(5) King Emp. y. Bhagi, A.I.R. 1641 Oudh 

59, l94 I. C. 236, 42 Cr. L. J. 589. 

(6) In re Basgam Appalanara Saj^a, I. L#« R« 
941 Mad. 81. A.I.R. 1941 Mad. 101, 192 
.C. 586, 42 Cr. L J, 308. 
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68. Statement is not conduct. —Although evidence of conduct is 
admissible a statement made by a witness to the Police is not admissible 
because of the prohibitions in Sec. 162, even though such statement is sought 
to be admitted as evidence of conduct.(1) 

H. VALUE OF EVIDENCE RELATING TO DISCOVERY. , 

(a) Presumption of guilt arising from discovery. 

69. Confessions exclude discovery—considered otherwise as corrobo¬ 
rative evidence. —Where the accused took out a knife from his waistbelt 
and gave it to the Darogah (police-officer) as the weapon with which the 
murder was committed, he also said that he had thrown the anklets at the 
scene of murder and then conducted the police and party to that place where 
alter a slight search the anklets were found : Held that the words ‘*as the 
weapon with which murder was committed” are inadmissible as a confession 
of guilt under S. 25 of the Evidence Act, but that, excepting any express 
admission or confession, all other facts are relevant under S. 27 of the 
Evidence Act ; they must be weighed and considered and that, so viewed, 
they very clearly corroborate the other evidence as to the guilt of accused.(2) 

70. Information leading to discovery of stolen property sufficient for 
conviction. —The evidence against the three appellants, which was similar in 
character, was to the effect that, in consequence of information given by them 
to the Police, they were taken to certain places where they stated that part of 
the stolen property would be found, that they pointed out where it was buried 
and that, in consequence of this, certain property was found which was 
identified as forming part of the property stolen from the complainant’s 
house by house-breakers on the night of occurrence. The suggestion that the 
police had got up an entirely false case was not supported by anything on 
record and there was no reason to discredit the evidence as to the finding of 
the property at places pointed out by the prisoners. It was argued that 
as the accused are said to have themselves pointed out the property, 
nothing was discovered within the meaning of S. 27 of the Evidence Act : 

Held (i) that it is not necessary that the prisoners should be absent 
when the search caused by their information was made, it was their infor¬ 
mation which led to their being taken to the place where the search was made 
and the property was found ; 

(u‘) that the property was, within the meaning of S. 27 of the Evidence 
Act, discovered in consequence of the information given by the prisoners 
while they were in the custody of the police and so much of that information 
as related distinctly to the fact so discovered could be proved; 


(1) In re Virdhichand Sowcary A. I. R. 76G 
1034 Mad. 527, 208 I. C. 205, 44 Cr. L. J. (2) Empress v. Pancham 4 A. 198 (1882) 
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{Hi) that statements of the prisoners that some of the property -which 
■was being searched for would be found at particular place could be proved ; 
and 


(iy) that, the presumption, arising from the finding of *he property 
in their possession shortly after the occurreiice and from their inability 
to give any satisfactory explanation of their possession, was that they were 
either the thieves or had received the goods knowing them to be stolen. 
(Appeals of the appellants dismissed).(l) 

71. Accused pointing out spot where property was discovered- 
guilty knowledge.—The accused, on being questioned by the Sub-Inspector, 
made certain statements offering to produce the stolen property. In con¬ 
sequence of these statements, a number of witnesses were taken by the 

accused to a field close to his house and there, at a spot pointed out by 
him, the stolen property was dug out. Held, that the property was discovered 
in consequence of the information given by the accused. Remarked : The 
conclusion is irresistible, the guilty knowledge of the accused is clearly 
established and no further proof of his dishonesty was necessary.(2) 


72. Presumption of guilt arising from pointing out or producing 
stolen property when that fact is denied.—Where the accused produced 
certain articles from a cattle pen where they had been buried, and it was 
argued that mere production did not raise a presumption of guilt : HeU as 


under : 


“ This is merely a question of fact. Does the production or the pointing 
out indicate that the accused was in possession or that he had innocent 
knowledge that the articles had been left there by some one else? The 
latter inference is negatived by the fact that the accused falsely denied 
having pointed out the property. The most probable inference, therefore, 
is that the accused was in possession and had kept the articles m the 
place where they had been concealed, that being, moreover, a place to which 
he had daily access. The accused was, accordingly, in furtive possession 


(\\ Ganeu v. Empress 30 P. R* 1885. Cr, 
Refd. to in—23 P. R. 

where it was held that the statement of the 
accused person that he had buried ce^m 

^perty in the fields at the spot which was 


pointed out to the police was admissiWe, as 
it set the police io motion and Jed to the 

discovery of that property. /,ca*r^ 

(2) L, R* V. Chema Nashya, 27 C. 413 (1897) 
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of articles stolen in a dacoity and he must be aware of the nature of the 
property for he lived close to the house of the complainant where the 
dacoity had occurred.(1) 

73. Discovery and statement accompanying it—may be proved — 
presumptive evidence of guilt. —Where, in a case relating to the murder of a 
woman, the evidence against the accused was (1) that he said he had kept 
the jewels, which were missing from the corpse, in his house and that he 
would produce them, and (2) that he proceeded to unlock his house and 
produced the jewels, from a pot in the presence ot witnesses, which^were 
identified by the deceased’s relations as belonging to her and as having been 
worn by her the previous night : 

Held, (i) that the discovery of the murdered woman’s jewels and the 
statement of the accused, which led to their discovery, even tho’ 
in the presence of the police, may be proved and was the most important 
evidence.(2) 

(u*) that the possession of jewels, if unexplained, is presumptive 

evidence that the accused was the murderer as well as that he committed 
theft,(3) 

(b) Discovery of Property not Sufficient for Conviction 


74. Pointing out place of discovery not in one's possession or control 
not sufficient for conviction. —Where the sole evidence against an accused 
is that he pointed out the place where some of the stolen properties were 
concealed in the field of another person : Held that this was not in itself 
sufficient to support a conviction under S. 411, I. P. C, There must, to 
support a conviction in such a case, be some evidence which suggests that 
the accused himself concealed the article in the place where it was found. 
It is not sufficient for a conviction that the accused pointed out the stolen 
property, if it is left doubtful whether the accused or some other person 
concealed it there or that the accused obtained in some other way informa¬ 
tion that the said property was in the place where it was found.(4) 


75. ^ Merely pointing out spot in a pond where property is found— 
not sufficient for conviction. —Where the accused pointed out the place 
m a pond where stolen property was found : Held that since he was 

himself enquiring into the case he may well have got to know where some 
of the property was buried, but that there is no sufficient proof that he 
himself had any hand in the concealment and, therefore, that much was 
insufficient for conviction. (20 P. R. 1905 and 17 A, 576—refd. to.(5) 


{l) Emperor y. Photo, 5 257. 15 I 

C. 801, 13 Cr. L. J, 520(1912) 

(2) {Manjunatha v. Emperor, 26 M. L I 
352. 24 I. C. 845. 15 Cr. jJ. J. 533—r./i 

^26, 1 Weir 209 
reld. upon). In re Nainamalai Konan (Mad. 


14 L. W. 413. 60 I. C. 377. 23 Cr. L. J. 697 
(1922) See also author’s "Law of Identification.^' 
(4) ^pressy. Cabinda 17 A. 576 (1895) 
o 1"*) V. Ernp. 0 P. L. R, 490, 

3. P. W. R. 52, Cr., 8 Cr. L J. 460 (1908) 
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76. Mere knowledge where stolen property is hidden—not siifficient 
for conviction.—The fact that the appellants knew where the stolen property 
was hidden is not sufficient to convict them of being concerned in robbery ; 
it is not sufficient to convict them even under S. 411.(1) 

77. Mere pointing out stolen property from a place not accused’s 
_no proof of receipt or concealment.—Where the only evidence against 

the accused was that he pointed out a place in a pond where stolen property 
was found : 


Held, (i) that the mere knowledge of the place of concealment does 
not necessarily lead to the conclusion that the accused actually received 
the articles or participated in the act of concealment (the conviction in a 
criminal case must rest upon direct or circumstantial evidence and con¬ 
jecture cannot take the place of proof); and 

(ri) that the mere fact that a person points out a place where stolen 
property is concealed, if that place he not his own, does not justify the 
Court in drawing the conclusion that the person who pointed out the 
stolen article had received or retained it. (17 A. 576, and 20 P. R. 1905, 

Cv.—folld,). 


(Appeal against acquittal dismissed).(2) 

78. Pointing out place in a waste land where property discovered 
insufficient for conviction.—Where the appellant offered to show the place 
where some stolen ornaments lay buried underground, took the police- 
officers to this place which was in a banjar or waste land, and dug out 
therefrom some ornaments belonging to the accused: Held that, as the 

place in question did not belong to the appellant nor was in his possession, 

the only conclusion that could be drawn from his having shown the place 
was that he knew that the ornaments were there and not that he a 
stolen the same or had actually participated in the act of eoneeal.ng them 


there.(3) 

79. Discovery by or thro’ the accused from a place accessible to all- 

insufficient for conviction.-Where the accused pointed out a ^ 

belonging to some Zemindar, which was accessible to any body, and fro 

“ t pl.c. we„ recovered . h.tchet .od . d.ng which were h o°d ^ 

Uld that the said discovery is not sufficient to prove him f 

been concerned in the murder. (There was also the omission of accused 

name in the F. I. R.—conviction set aside).(4) ^___ 

a cattle-«hed which was accessible to 
(3) Rallia Ram v. Crown, 5 L- L* J- 825. A. 

'• VSA‘v.T..'S». 

58 (1928;—Broadway and Jai Lai, J 


n'S Paimullah^. Emp. ^8 
13 I. C. 783, 13 Cr. ^ 127, 128 (1912) 

(2) Crown v. Bula Stngk 1 P. R* 1917, Lr., 

39 I. C. 330, ISCr. L. J. 490. - 

Vo/tf_In the case noted in 20 P. R- 

Cr.iHakiman v. King the made 

in consequence of accused’s information was 


from 
all. 
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80. Discovery from another person not suflScient for conviction 
of accused who gave the information.— Where, in consequence of informa¬ 
tion given by the first accused, the second accused was questioned and he 
produced the stolen property : Held that this evidence is quite insufficient 
to justify the conviction of the first accused. Held also that a confession 
before a police-officer is inadmissible under Ss. 25 and 26 of the Evidence 

Act.(l) 

Discovery of dead body—evidentiary value. 

81. Information leading to the dicovery of dead body—not sufficient 
for conviction. —On the evidence adduced, it was doubtful whether the 
accused had pointed out the place where the dead body was found or the 
police pointed it out, but held that, even if it be held to be satisfactorily proved 
that the accused did give the information which led to the recovery of the 
dead body, that fact alone would not be sufficient- to connect him with the 
murder, because a person may very well know where the body of a murdered 
man has been buried without having joined in committing the murder.(2) 

82. Mgging out ornaments belonging to deceased insufficient for 
murder—tho’ it may be evidence of theft or robbery. —Where the only 
evidence against the appellant was (i) that he was working in his held at 

a short distance from where the dead body was found, and (it) that he 
dug out from beneath a skisham tree certain ornaments belonging to the 
deceased, and gave information as to other ones recovered from a goldsmith : 
Held that this evidence is not sufficient to prove the offence of murder, 
though it may be an offence against property for which the prisoner 

should be independently tried.(3) 

83. Mere production of property and statements accompanying 
discovery not sufficient for conviction.—Where in a case of murder and 
robbery, the only evidence against the accused was (i) that they produced 
certain properties alleged to have been stolen from the mutt and from the 
deceased, and (ii) that they made certain statements at the time of pro¬ 
ducing those properties which were admissible under S. 27 of the Evidence 
Act : Held, that this was not sufficient for conviction for murder. 

Cases explained (i) In Queen~Emp. v. 5ami(4) there was, besides the 
evidence as to the production of stolen property, to connect the accused 
with the murder, evidence (a) that the first accused assisted in disposing of 
the corpse, (6) that the first and the second accused acted in concert together, 
and (c) that the second accused was seen in the neighbourhood of the crime 
at the time when the deceased disappeared. 

( 1 ) In re(Mad.) 8 M. L. {Z) Gauns w. Crown (Lah.) 9 L. L. J. 30 

238. 7 Cr. L. J. 398 (1908) (1927) 

(2) Culab V. Emp, A. I. R. 1923 Lah. 315, (4) 13 M. 426. 

75 I. C. 693, 25 Cr. L. J. 5. 
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(n) In Moyila Kurimah v. Emperor{\) there was the additional evidence 
that the accused was seen in the company of the murdered woman shortly 
before her disappearance. 

(Hi) In re Naimamalai Konan(2) it was held that the statement 
of an accused that he had in possession certain stolen property is adm¬ 
issible in evidence even though he himself produced it—and that view 
remains unaltered. 


(iv) It is also correct as Sadasiva Aiyar, J. expressed in Manjunaihaya 
V, Emperor(B) that it makes no difference whether the accused himself digs 
out the property from the place where it is hidden or whether, on inform-a 
tion given by him, some one else digs up the ground and produces the 
property.(4) 

84. Discovery of dead body after confession is material corrobora- 
tion^ but not if it is doubtful when the confession was made.—If the dead 
body were diseovered in consequence of the confession, the corroboration 
would be material, but not when it is difficult to say whether the discovery 
was made before the confession or afterwards.(5) 

f 

85. (i) Accused's statement to police that he bad buried the body 
at a certain place (u) discovery at the place indicated—sufficient for con¬ 
viction under S. 201 but not under S. 302. —-Where the evidence against 
the accused was that he stated to the police that he had buried the body 
of the deceased in his field and the body was recovered from that field in 
consequence of the said statement : Held that, as these two pieces of 
evidence do not necessarily point to the conclusion that the accused 
committed the murder, the conviction under S. 802, I. F. C, could not stand ; 
but that the accused was clearly guilty of an offence described in S. 201, 
I. P. C. (causing disappearance of evidence) of which offence he could very 
well he convicted without further charge being made under the section.(6) 


P. C. ruling.—^The Privy Council ruling referred to above is as follows : 
Two persons out of 5 accused (all charged under S. 302) were convicted of 

murder while the remaining three, who assisted in removing the body, of an 

offence under S. 201, without any further charge being made against the said 
accused under that section : held that the conviction without a further 
charge was warranted by S. 237 of the Code of Criminal Procedure.(7) 


(1) (Mad.) 18 I. C. 33, 1913 M. W. N. 145, 
14 Cf. L. J. 49. 

(2) (Mad.) 14 L..W. 418, 60 I.C. 377, 28 Cr. 
L. J. 097. 

(8) 26 M, L. J. 352, 24 I. C. 485, 15 Cr. 
L. J. 583. 

(4) In re Sogiamutka Padayachi 50 M. 274, A. 
I. R. 1920 Mad. 688, 93. I. C. 42, 27 Cr. L. J. 
894. 


(5) Hinga V. Emp. A, I. R. 1922 Oudh 
202, 68 I. C. 17, 23 Cr. L. J. 481 at 489. 

(6) {Begu V. King Emp. (P. C.) 6 L. 226 
folld. as to conviction being changed from 
S. 302 to S. 201 without further charge being 
framed). Bonnun v. Grown 72, 84, A. I. R» 
1920 Lah. 88, 94 I. C. 901, 27 Cr. L. J. 709. 

(7) Begu V. King-Emperor (P. C.) 6 Lr. 266. 
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86. Accused’s statement that he had burnt deceased’s clothes and 
discovery—by itself evidence of S. 201, I. P. C. —The accused gave informa¬ 
tion that he had burnt the deceased’s clothes and would show the place 
where he had done so, and then pointed out the ashes wherefrom pieces 
of burnt clothes belonging to the deceased were discovered : Held that this 
information was no doubt not a confession of complete guilt, so far as 
the charge of murder was concerned, but it was a direct admission of 
constructive guilt, inasmuch as his burning the clothes primarily implied 
that he had taken part in the murder and under S. 237, Cr. C. P., he could 
have been convicted under S. 201, I. P. C. although not charged with the 
offence.(1) 

87. Information and discovery sufficient for conviction._Where 

the accused made statement to the investigating officer to the effect 
that he, together with three other persons, had placed the dead body 
of the deceased in a cave and that he would point out the place, then he 
led the officer to a place in the jungle and pointed out a cave from which 
the dead body was discovered : Held that the hypothesis is that the accused 
had himself, or with the assistance of others, put the body in the cave 
from where it was found and that he was rightly convicted under see 2 m 

I. P. C.(2) 


(1) {Cf. Begu V. Emb. (P.C.) 6 I 22fi A tn 

6o"b^ 683 v^i^; 

60 B. 083, A. I. R. 1026 Bom. 613, 97 I. c. 


660. 27 Cr. L. J. 1140 . 

(2) Sher Mohammad -v, Emb A T Ti 
bah. 27, 2IB l.C. 145. 46 CrfLj. lof: 
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APPENDIX A 

Extracts from Police Rules and Regulations. 

I. BENGAL 

A. CASE-DIARIES (P, R, R. Form No. 240.) 


1. Forms.—S. 172, Cr. P. C., prescribes the case-diary The Form of 
case-diary shall be issued in Court Books of 100 forms each. Pen, carbon 
paper and a tin slate shall be separately supplied. (Para 132 (a). 

2, Language to be used in writing case-diaries.—Case-dla-ries shall 
be written in English by those officers whom the Superintendent of Police 
declares, by formal order, competent to do so. All other officers shall write 
their diaries in the vernacular. Statements recorded under section 161, 
Criminal Procedure Code, shall, however, always be recorded in the vernacular 
except when recorded by European officers. (Para 133). 


3. Tde contents of case-diary.—(a) The diary under section 172 is a 
record, which an investigating officer is bound by law to keep of his proceed¬ 
ings in connection with the investigation of each case. The law requires the 
diary to show—(i) the time at which the information reached him ; {ii) 
time at which he began and closed his investigation ; (Hi) the place or places 
visited by him ; (tV) a statement of the cirumstunces through his in 


vestigation. 

(6) Nothing which does not fall under one of the above 
be entered, but all assistance rendered by panchayat shall be noted, 
the information given by the panchayat is of a confidential nature, his n 
shall not be entered in the case diary, but the investigating officer shal 
municate his name and the information obtained from himi n a separate p 
and shall at the same time note briefly in the case diary that this has 


done. 

(c) Under heads (tii) and (iv) shall be noted the particulars of *e 
house searches made with the names of witnesses in whose presence se 

made (S. 103, C. P. C.) ; by whom, at what hour, and in what place, 
were made ; in what place property was found, and of what description , 

facts ascertained; on what points further evidence is necessary, and w a 

further steps are being taken with a view to complete the investigation 

(d) The diary shall mention every clue obtained, even though 
time it seems unprofitable- and every step taken by the investigating o 
but it shall be as concise as possible. The statements of witnesses sha 
be recorded in the diary, but the names of all witnesses examined shal 
given. The diary shall be a record of acts done by the officer and of the fac 
ascertained by him, i. e., of the result of his investigation. (Para 184). 
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4. The case diary is privileged.—A diary so composed, that is a diary 
which does not contain the statements of witnesses, is privileged. The Court 
may send for it and may use it, not as evidence, but as an aid in judicial 
enquiry or trial, but the accused has no right to call for it, or to see it, even 
if referred to by the Court ; the only exception is that when it has been used 
by the police officer who made it to refresh his memory or when the Court 
uses it for the purpose of contradicting such officer, then the provisions of 

Section 145 or Section 161 of the Evidence Act, I of 1872, shall apply. 
(Para 135 (a) ). 


Persons allowed to see case-diaries.—Subject to the power of 
the Magistrate and Judge, no one except the following persons shall be allowed 
to see the case-diaries until final disposal of the case by the Magistrate or 
Judge, (but diaries which relate to facts or contain mention of facts which, 
either, for personal reasons or for reasons of State, it may be desirable to keep 
strictly confidential, may be kept in the personal custody of the Superinten¬ 
dent of Police even after disposal of the case) :— 

(t) The investigating officers. 

(»i) The officer in charge of the police station. 

{Hi) The Circle Inspector or police officers of higher rank. 

(iu) The Court Officer (Sub-Inspector or Inspector). 

(v) Any person specially authorised by the above persons. 

(r/i) The clerk or Sub-Inspector in the office of Superintendent of Police 
authorised to deal with case-diaries. (Para 135 (6) ). 

6. Instructions for writing case-diary.—-(a) Case-diaries shall be 
written up as the enquiry progresses, and not at the end of each day. The 
hour of each entry and name of place at, which written shall be given in the 
column on the extreme left. A note shall be made at tlie end of each diary of 
the place from, the hour at the means by, which it is despatched. The place 
where the investigating officer halts for the night shall also be mentioned. 

(6) A case diary shall be submitted in every case investigated. The 
diary relating to two or more days shall never be written on one sheet or 
despatched together. Two or more cases should never be reported in one 
diary ; a separate diary shall be submitted in each case daily until the enquiry 
IS completed. But it is not necessary to send one on any day on which the 
investigation, though pending is not proceeded with. 


(c) The diary shall be written in duplicate with carbon paper and at 
the close of the day the carbon copy, along with copies of any statement which 
may have been recorded under Section 161, Criminal Procedure Code, and the 

lists of property recovered under Section 103 or 165, Criminal Procedure Cod-^ 
shall be sent to the Circle Inspector. * 
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{d) In Special Report cases, the diaries shall be written in triplicate 
and the second carbon copy, along with copies of statements recorded and • of 
lists of property recovered, will be sent direct to the Superintendent of Police 
or Sub-divisional Police Officer, as the case may be, to enable him to prepare 
his special reports, the third copy being sent to the Inspector. 

(e) When sending charge sheet to the Court Officer, the investigating 
officer shall send all his original case diaries which shall be returned by the 
Court Officer on the case being finally disposed of. 

All covers containing case diaries shall be superscribed ** Case- 
diary ” on the left hand corner and shall be opened only by those authorised 
to see it. In important cases all diaries, intended for the Superintendent of 
Police, Sub-divisional Police Officer or Circle Inspector, shall be addressed to 

him by name. 

(g) If an officer who is supervising an enquiry into a case takes part in 
an investigation in the course of which any new or material fact comes to his 
notice, he shall, under section 172, Criminal Procedure Code, keep a case diary 
in accordance with the instructions given above. In most cases, however, 
supervising officers take no active part in the investigation, and in such 
cases it will be sufficient for them to keep a personal diary in the form pre¬ 
scribed for Inspectors, in which they shall set forth the manner in which they 
supervised, any questions which they may have put to witnesses, any identi¬ 
fication which took place in their presence, and any other material circum¬ 
stances which may come to their notice and which will be useful to them in 

refreshing their memories. (Para 136) 

B. STATEMENTS UNDER S. 161, Cr. P. C. 

7. Recording of statements under S. 161, Cr. P. Code. Besides the 
diary, an investigating officer has discretion under section 161 of the Cnmina 
Procedure Code, to record or not the statement of any witness examine y 
him. All such statements shall be signed and dated by the officer recording 
them and the superior officer locally supervising the case. No such recorde 
statement is in itself admissible in evidence. When, however, the witness 
whose statement has been so recorded is called for examination by the prosecu¬ 
tion, the accused is. under section 162 of the Criminal Procedure Code, entitl^ 

to request the Court to refer to the statemen t, and the Court is bound to o 
so After such reference the Court, if it thinks it expedient in the interests of 

justice and not otherwise, may direct that the accused be furnished with a 

copy of the statement. {Para 137) 

8. Use of statements for contradicting witnesses. Witness who 
made the statement may afterwards be questioned with regard to it in 
order to impeach his credit, as provided in section 155, clause (3) of the Indian 
Evidence. Act, 1872, and should he deny that he said anything recorded 
therein, the police officer who recorded the statement may be examm- 
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ed with regard to it, and shall be allowed to refresh his memory by referring 
to the whole or any portion of the statement in order to contradict the wit¬ 
ness. The statements of important witnesses should be recorded under sec¬ 
tion 161, Criminal Procedure Code, in all heinous cases, but not ordinarily in 
other cases. But it is open to the investigating officer to record or not the 
statement of witness who he thinks is not speaking the truth or is likely 
subsequently to alter his statement, A dying declaration should always be 
recorded under section 161, Criminal Procedure Code. Heinous cases may 
be held to include all cases triable exclusively by the Court of Session and all 
cases specially reported. The rules regarding confidential treatment of case 

diaries are, mutatis mutandisy applicable to statements recorded under section 
161, Criminal Procedure Code. {Para 138) 

C. DYING DECLARATIONS 

9. By whom to be recorded, and how ?—(i) If a person whose evidence 
IS required is in imminent danger of death, his statement shall be recorded by 
Magistrate, whenever possible, {ii) When this cannot be managed, and it 

becomes necessary for some other person to record a dying declaration, this 

shall be done, whenever possible, in the presence of the accused or of attesting 
witnesses, (lu*) A dying declaration made to a police officer shall be signed 

by the person making it, under the provisions of section 162, Criminal Pro¬ 
cedure Code. {Para 113), 

II. BIHAR AND ORISSA 
A. CONDUCT OF CASES 

1. Case diaries.— 278. {a) The original file of case diaries is attached 

to the charge-sheet [see rule 177 (a)—Note 4, infra]. The diaries shall remain 

m the persona! custody of the Court officer, but he shall make them over to 

the prosecuting officer who shall make his notes on the margin and keep the 

diaries with him for guidance. At the conclusion of the case, the Court officer 

shall return the original diaries to the police station from which thev were 
sent up. 


(6) Any Criminal Court may send for and refer to the case diaries, but 
they shall not form part of record but if the diary is used by the Court to 
contradict the police officer who made it, or by the officer who made it to 
refresh his memory, the accused person or his agent has a right to see the 
particular entry to which he referred and so much of the diary as in the opinion 
of the Court is necessary in that particular matter to the full understandinrr 
ot the particular entry so used and no more. The accused and his agent are 
not entitled to call for or to see the diary in any other circumstances. 

(e) When the Court calls for case diaries under section 172, Criminal 
rocedure Code, but they are not put in as evidence, they shall not be attach- 

them JTf “"f f u Court has finished with 

confid t instructions shall apply to any report of a 

confidential nature not admitted in evidence. ^ 
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(d) In sending records to the High Court in appeal cases, the Inspector’s 
copies of the case diaries in ordinary cases and the Superintendent’s copies in 
Special Report Cases shall be attached to the record instead of the originals. 
Government Order No, 2311~P R., dated the 27th July 1920. 

2. Statements of witnesses under section 161, Criminal Procedure 

Code.— 279. (a) Statements of witnesses recorded by the police under section 

161, Criminal Procedure Code, shall be kept distinct from the case diary and 
other police papers of the case. 

(6) When any Court sends for the police diaries, only the diary recorded 
under section 172 shall be sent and not the statements of witnesses recorded 
under section 161, unless the production of these latter is required^ by Courts 
competent to demand them under the existing law and procedure. 

B. POLICE ORDER No. 39 OF 1923. (R. & O. Pol. Gaz. Sep. 21, 1923.) 

3. Effect of Cr. P. C. as amended by Act of 1923. —(i) Section 161.— 
A witness can be examined not only by an investigating officer but also by 
another police officer requisitioned by him. The minimum rank of such officer 
will be notified hereafter. 

(ti) Section 162. {a) No statement to a police officer reduced into 

writing under this Chapter nor any record thereof can be used for any purpose 
except to contradict the witness making the statement according to section 
li5, Indian Evidence Act. 

(b) The accused has a right to obtain copies of these statements save in 
some exceptional cases. Under the old Code he had no such right as a matter 
of course. ' 

C. SAMPLE CASE DIARY 
(Vide Rule 165.) 

Police Station—Hazaribagh, District—Hazaribagh. 

First Information Book No. 5 of June of 1913. 

Diary No. 1. Section 880, I. P. C. 

Date and place of occurrence—Between 9th to 13th June, 1913. Goal- 
toli, Hazaribagh Town. 

Jatadhari Lai v. Unknown. Property stolen Rs. 60. 

Date and Time—Record of investigation. 

13th June 1913—12 noon. —Complainant reported that 19 gold bead and 
19 beads of Rudraksha, valued at Rs. 60 were stolen from his box some time 
between the 9th and the 13th, by some thief unknown. He ’'discovered the 
theft this morning. He did not suspect anyone. Having drawn up an F. I. 
Report under Section 380,. I. P. C., I took up the investigation with the 

cadets. 

12-30 P. M, —Consulted the Union Crime Directory, but nothing worth 
noting was found. 
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2 P, M .—Left for place of occurrence with the cadets. 


to 4-30, P. Af.— Goaltoli .-—Inspected complainant's house in 
Goaltoli in presence of Golab Ali Dhobi and Bisweswar Goala. It is situated 
in a lane, the entrance door faces North ; complainant occupies only one room 
facing East which he used both for cooking and sleeping. In this room 
Madan Mohan Lai and Ramji Prasad also live. Complainant pointed out a 
steel trunk near his charpoy near the North-east corner of the room, I found 
that no damage had been caused to it. The trunk contained several clothes 
and a Rudraksha mala in two pieces consisting of 70 beads only, instead of 108 
the usual number. Complainant states that 19 pieces of gold and 19 of 
Rudraksha, part of the above mala, are missing. 


Dirto.—The contents of the trunk were examined, especially the 

pockets of several coats and Kurtas, but to no effect. Another trunk of 

Ramji Prashad in the same room was examined and found not tampered with 

In the same room I found several utensils and clothes hung up on peas but 

none of these was stolen. Madan Mohan Lai, the other eo-lodger, has no box 

of his own but has got a Sherwani and Kurta ; the pockets of these were 
examined but to no effect ^ 


Ditto. In the same building there is a vacant room facing East There 
IS another room with a verandah outside, facing South in the same courtv H 
in the occupancy of Kishunwa Goala. With the permission of ’ 

Kishunwa Goala, the vacant room and the house of Kishunwa Goll 
searched in the presence of Bisweswar Goala and Golab Ih Sioh' 
e^shunwa himself with a view to trace out the stolen property, but to^^no 


carnp. He is living with the complainant since 1st June 1913 - th\<. 

sr„";,rLrs z z:;- r'r •" 

Madan Mohan Lai is his nephew and (^o^^PlainanCs) trunk, 

ant’s demeanour towards Madan Mohan ^ same village. Complain- 

reason to suspect him, althrgrhe^dtL^t^ipTntLrro.'’^^’'^^^ 

X)i«o.—Learnt from Madan Mohan Lai son of t u o 
Pandewal, Police Station Kurtha, District Gaya that he^Td 
mala. He heard of the occurrence this morniL f ^ ^ 

he has been living for the last two months and a '^Z/^^He^h 
He does not appear to be on bad terms with the complainant ^ 
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Ditto ,—At this stage, complainant reported that about a month ago he 
lost the key of his trunk and had to purchase another lock of the same descrip¬ 
tion which had two keys. The key of this new lock fitted the old lock also; 
Madan Mohan Lai knew of the loss of the hey. 

Ditto. —Kishunwa Goala, a boy of 16 or 17, son of Dipu Mahto formerly 
resident of Deochanda, Police Station Barhi, was examined. He is living at 
Hazaribagh for the last 4 or 5 years with his father and mother, in the same 
house. He is a punka puller in the Settlement Office. This morning he came 
to know of the occurrence from complainant. He did not suspect any one, 
nor could he throw any light on the case. His mother always remains in the 

house. 

5 P. M.—Mussammat Murti Goalin, mother of Kishunwa, was examined. 
She heard of the occurrence this morning from complainant, She always 
remains present in her house and has never seen any one visiting complainant’s 
house during his absence. The house, occupied by complainant and Kishunwa 
Goala, belongs to Gulab Ali Dhobi and has been hired by them. Gulab Ali 
himself lives in another compartment in the same building. 

Note 

From the circumstances mentioned above and the fact that Madan 
Mohan alone knew that the complainant had a mala of gold, and had seen it, 
though he denies this fact, and from the demeanour of Madan Mohan Lai 
during his examination I am led to believe that Madan Mohan is responsible 
for this theft. I enquired about his connections and learnt that Baijnath 
Sahay, Jagannath Sahay, Gaya Prasad and Brijbihari Lai who also belong to 
the village of the complainant and work in the Settlement Office, but live 
in Nawabganj, are frequently visited by Madan Mohan Lai. Madan Mohan 
is said to have got no other connection with any one else in the town. I shall 
enquire from the above named persons to-morrow. 

5-30 P. M. _Gulab Ali Dhobi, Bisweswar Goala, Yar AH and others 

were questioned for a clue but to no effect. 

6 P. M.—Moved in Boddom bazar and enquired from Bihari Sonar, 

Ram Charan Sonar and others but to no effect. They were informed of the 
description of the stolen property and directed to be on their look out for it. 

6-45 P. M.—Reached Post No. II and directed the Town Police to be 
on the look-out for a clue. They were given the description of the stolen 


iroperty^ __Returned to Police Station and instructed the Police Station 
itaff to be on the look out for a clue. They were given the description of the 


olen property. 

I closed the diary here and deputed a spy to try to find out a clue, 

SHEODIP NAHAYAN, 
Investigating Officer, Inspector. 

>ated mh June, 1913. Police Training College 
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ni.—BOMBAY 

CASE DIARIES 

1. Diaries to be kept.— Rule 528, There are only two diaries to be 
submitted from each Sub-Inspector’s charge ,* the case diary to be kept under 
Section 172, Cr. P. C., regarding the investigation of each case by the investi¬ 
gating officer, and the other, the Station Diary, to be submitted by the Sub-: 
Inspector or incharge Sub-Inspector of each station. 

2. Description of the diaries.— Rule 529. The two diaries—the “case” 
and ‘‘station”—are distinct records and are to be kept distinct. 

(2) The original of each should be kept separately and the fair copy of 
each sent to the Superintendent of Police should be submitted separately and 
daily. The two are in no way to be mixed up. 

(3) The “ case ” diary is maintained under Section 172, Cr. P. C. and is 
to be kept for each case by the investigating officer. 

3. Investigating officer.—(4) There is only one investigating officer 
in each case, who is ordinarily “ the officer in charge of the Police-station ” or, 
when he does not “proceed in person” to investigate the case, “the subordinate 
deputed by him ” to investigate the facts and circumstances of the case, etc. 
(Section 157, Cr, P. C.) In special cases the District Superintendent of Police 
may, however, (under Section 551, Cr. P. C.) either take over the investigation 
himself or nominate any officer superior to the station officer to take charge 
of the investigation ; the District Superintendent of Police or the officer so 

nominated then becomes the investigating officer for the purposes of Chanter 

XIV, Cr. P. C. ^ 


(5) Subordinate Police-officers, who assist the officer investigating 
under Section 157, Cr. P. C. do not by doing so become investigating officers 
under the Cr. P. C. who are required to keep the “ case ” diary. 

(6) For the rest those who, under the orders of the investigating officer, 
assist him by making any enquiries they are directed to make, and are bound 

to make under Section 51 of the Bombay District Police Act, 1890 , do not 

thereby become investigating officers under Chapter XIV Cr P C 

because of the subordinate part they are required to take in an investiffatrn’ 
IS It necessary for them to keep diaries under Section 172. Cr. P. C. 

(7) The result of any enquiries and action such officers take in f .u 
ance of the investigating officer’s instructions or orders will be 

by report, written or verbal, as required by the inv..«f 

wm be^embodied by the latter officer in his case diary under"iT^" 

by Magistrates to the Police foTInqut^unT^ScTtfon^^ Se and ^02 
investigating officers will prepare case diaries and submit them to the M^gi^; 
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trate having jurisdiction. Copies of such, diaries need not be sent to the 
Superintendent of Police. 

5. Investigating officer’s diary .—Rule 532, Every Police Officer 
deputed under Section 157, Cr. P. C. to investigate a case, is required to keep a 
diary, during the time that he is investigating the case, in the prescribed form 
under Section 172, Cr. P. C. It is not sufficient for him to gfve a verbal 
account or rough notes of the case, to the Sub-Inspector and for that officer 
to enter the facts of the case in his diary. The law distinctly lays down that 
the officer actually investigating the case should keep the prescribed diary. 

6. Contents of case-diary.—With regard to the contents of the diary, 
it should not be necessary to issue any directions, since Section 172, Cr. P. C,, 
expressly lays down the matters to be contained in it. These should be—^the 
time at which the information reached the investigating officer, or in the case 
of an officer deputed to make an investigation, the date and substance of the 
order of the officer in charge of the Police station, the time at which he began 
and closed his investigation, the places visited by him and a statement of the 
circumstances ascertained in the investigation. The last should be as brief as 
is consistent with clearness and need not include statements or reports tn 
extensOf or copies of Panchnamas or other proceedings. When the investigat¬ 
ing officer finds it necessary to take down statements in extenso, this may 
be done separately. The diary need contain only a brief reference to the 
recorded statements. The fact that Panchnamas have been recorded or reports 
made should be entered as part of the history of the investigation ; but a 
statement of their contents should appear, if at all, only as a portion of the 
narrative of results. It is for District Superintendents to see that diaries are 
properly kept according to these instructions. 

(2) As a guide to writing up the case diary, see the model diary approved 
in G. R. Judl. No. 8009, dated 3rd June 1891). 

[No<e.—It would be enough to refer to the Sample Diary prescribed by 
the Government of Bihar and Orissa reproduced above.] 

(3) On holidays as well as on other days, every case diary must be 
written up in the evening of the day of the enquiries or if the enquiries have 
been prolonged into the night the first thing the following morning and must 
be despatched at the latest during the morning of the day following the day 

or the night of enquiry. 

IV. BURMA 

A. CASE DIARY—WHAT IS IT TO CONTAIN ? 

1. Daily proceedings and circumstances ascertained. Every Police- 
officer making an investigation, under Chapter XIV of the Code of Criminal 
Procedure, shall day by day enter his proceedings in the investigation m a 
Diary setting forth the time at which the information reached him, the time 
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at which he began and closed his investigation, the place or places visited by 
him and a statement of the circumstances ascertained through his investiga¬ 
tion {Para 588 p. 213) 

The question of the investigating officer to an arrested person as to 

whether he has any complaint to make of ill-treatment by the police and his 

answer, with results of examination (if any) made of the prisoner’s body, shall 
be recorded in the case diary as laid down in paragraphs 724-A and 734-B. 
(Para 588 A. — Corr. Slip). 

2. All relevant facts and measures adopted.—The information obtain¬ 
ed by a skilful questioning of persons who are likely to know the facts, all 
relevant facts discovered in consequence of this information or by personal 
research of all places visited, and all measures taken from time to time by the 
investigating officer in the prosecution of his enquiry, are noted down in the 
case diary. The time at which the diary is commenced and the time when 
any particular action, suck as arrest, search of a house, sending for an accused 
or witness, is taken, should be recorded simultaneously with the setting down 
of the fact itself. (Para 730, VII, p. 258). 

3. What’s being done—no gossip and trivial details.—The case diary 
must, with the above reservations (and those noted elsewhere in these pages) 
contain only such information regarding the results of investigation as will 
indicate clearly what is being done in order to complete the case. It 
should record facts only, no hypothesis or theories of the officer mak¬ 
ing the investigation being entered. Trivial details, gossip and irrelevant 
matter must always be rigidly excluded. Police-officers thus save themselves 

much valuable time which can be devoted to following up their investi^^ation 
(Para 730, VII, p. 259). fe<icion. 


4. Description of offender to be entered in case-diary.—If a witness 
professes to be able to recognise an offender although ignorant of his name 

a description of the person recognised must be entered in the “Case Diary “ 

Deliberate neglect or omission on the part of an investigating ofTicer to enter 
full descr.pt.on .n cases of this kind will be treated as serio.is misconduct 
If a person has been examined or questioned but denies all knowledge of the 
case, this fact should be noted in the diary. (Para 730, VII, p. 259)° 

5 Plan of site in murder and violent crime cases.-In murder cases 
the mvest.gat.ng officer should prepare and send %vith his first day’s diarv a 
plar. show.ng the position of the body when found, together with such details 
of the prem.ses or neighbourhood as to render the relatiye positions of all the 
.mportant features of th., locality apparent. The plan must be signed by h! 
person who prepared .t and be subsequently attached to the report of J 

completed inyestigation. Similar plans should always be prepared in oases oT 
v.olent crime and in other cases when necessary. {Para 730, IX, p. 259). 

in ea ^ “‘=‘=used persons in non-bailable cases to be entered 

m case-dtary.-On the arrest of an accused in a non-bailable case, a brief 
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description of him should be recorded in the Case Diary. In the contingency 
of his escaping from custody, such a record would prove most useful. {Para 

770, IX, p. 270). 

B. SPECIAL ORDERS AS TO CASE-DIARIES 

7, Case-Diaries in cases of Violent Crime.”—(1) A violent crime 
is a crime falling under any of the following Sections of the Penal Code :— 
Culpable homicide, etc., (Ss. 302, 303, 304, 307, 308), Robbery etc., (Ss. 392, 
393, 395,) Dacoity, etc. (Ss. .^95, 396, 397, 398, 399, 402), and offences under 
Ss. 458, 459 and 460. {Para 308, p. 283), 

(2) The officer conducting the investigation should submit a case-diary 
to the Sub-Divisional Police-officer, if any, and a copy of it to the Superinten¬ 
dent, Where there is no Sub-Divisional Police-officer, the diary should be 
submitted to the Superintendent. When the officer conducting investigation 
is S. D. Police-officer, he keeps his diaries in his own possession and submits 
copies to the Superintendent. The diary should bear the number of the 
information and of the violent crime itself. {Para 807). 

(3) In all cases classed as Violent Crime, a copy of the entries made in 
his Case-Diary by the investigating officer is forwarded daily to the Superin¬ 
tendent while the investigation lasts. The Superintendent is thus in a posi¬ 
tion to control the investigation and to point out any irregularities of proce¬ 
dure. The practice has other advantages. It is a security against what is 
called the “ fudging ” of Case-Diaries. Doubts often arise as to the genuine¬ 
ness of certain pieces of evidence and as to the time at which certain informa¬ 
tion was given. The honesty of the Police is often unjustly suspected and 
they are accused of having compiled their Case-Diaries after the investigation 
was completed, instead of writing them up from day to day as the investiga¬ 
tion proceeded. The copies filed and kept ready for reference in the 
Superintendent’s office should serve to refute any such allegations and 
suspicions. Superintendents should satisfy themselves by occasional compari¬ 
son that the copies sent to them are true copies of the actual entries in the 
Case-Diaries. They should also be careful to note the date of receipt on each 
copy of the Case-Diary as it comes to hand. {Para 1105, pp, 283 und 391.) 

8. Copies of Case-Diaries to accompany application for remand 
under S. 167, Cr. P. C.—Under Section 167, Code of Criminal Procedure, if an 
accused person is arrested and the investigation cannot be completed within 
24 hours, the officer-in-charge of the Station police-station must send the 
accused to the nearest Magistrate, and if necessary, ask for a remand. t 
should be on the foil of the Remand Book and must be accompanied by Case- 
Diaries in the case up to the date on which the remand is applied for. 
Magistrate retains the foil of tWe Remand Book, but gives the police in 
Magisterial form (No. 70-B) on which his orders for the detention o 
accused are passed. {Para 013, p. 222 and Corr. Slip, IX (15) )- The Magis ra 
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will also note his orders on the back of the case diary that a remand in the 
case has been granted up to the date fixed by him. {Corr. Slip, IX 

9. Case-Diary relating to things discovered on search.- —Should any¬ 
thing be discovered on search, conducted under S. 165, Cr. P. C.. a note of the 
facts and of the conclusions arrived at should be made there and then in the 
Case-Diary. {Para 753), A brief account of the search should be entered in 
the General Diary while a detailed list of things found in the Case-Diary. 
{Para 758, pp, 266 and 267), 

10. Case-Diary on search of person. —Directly a person is arrested on 
a charge of having committed a non-bailable offence, he must be thoroughly 
searched. Whenever possible, this search must be conducted in the presence 
of two witnesses not connected with the Police. Whenever such witnesses 
cannot be procured, the fact must be stated in the Case-Diary. {Pata 861, 

p, 306), 

11. Reasons for conducting a search to be noted in Case-Diary. In 
every case in which an investigating officer decides to search a house or place 
or any person in or about such place, he will record in his Case Diary his 
reasons for doing so. Houses must not be searched on^the mere assertion of 
the complainant that he suspects the owner. {Para 755, p. 266), 

12. Channel of submission of Case-Diaries by Railway Police. —Case- 
Diaries must be submitted direct by the Police Station to the Station 
Inspector who, after noting on them the action taken, and any instructions 
issued, forwards them on direct to the Superintendent of Railway Police. 
{Para 360 (6), p. 124). 

In cases of Violent Crime investigated by the Railway Police, copies of 
case-diaries should be submitted to the District Superintendent of Police of 
the district in which the case occurred in addition to the copies sent to the 
District Superintendent of Police Railway. {Corr. Slip No. VIII (7) ). 

13. Diary to be written privately. —The Diary must be written pri¬ 
vately, and not in the presence of witnesses as though its compilation were a 
public document, {Para 730, VIII, p. 259). 

14. Intentional falsification of Case-Diary involves punishment of 
dismissal ;—(1) The intentional making, or causing to be made, of a false 
entry in a General or Case-Diary or in any report will be punished with dis¬ 
missal. {Para 1030 (d )—last sentence, p. 369). 

(2) Any member of the Police Force who intentionally makes, or 
intentionally causes to be made, in any General or Case-Diary, or in any 
report, an entry which he knows, or has reason to believe, to be false, shall be 
dismissed whether he has been directed to make such entry, or cause it to 
be made, by superior authority or not. {Para 542 {viii) — Note, p. 194). 
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(3) It should very seldom be necessary for a Superintendent to resort 
to a prosecution under Section 20 of the Police Act as he has ample powers to 
deal with th^ majority of the cases of neglect of duty committed by the Police. 
The fine that a Magistrate can inflict can be adequately met by reduction or 
deprivation of increment, as the case may be, and all, therefore, that is gained 
in any case by sending a man up for trial is a few months’ imprisonment ; 
the man comes out of jail with his reputation gone and not improbably 
becomes a bad character for life. Except, then, in case of peculiar aggrava¬ 
tion and where the offender is of bad character and quite incorrigible, recourse 

should not be had to a INIagistrate’s Court. (Para 1033 (7), p. 369,) 

% 

Note. It may be noted that an intentional falsification of any record 
(including Case-Diary) by a police-officer falls within the purview of S. 218, 
I. P, C. which is a very grave offence. 

C. STATEMENTS OF WITNESSES UNDER S. 161, Cr. P. C, 

15. Statements of witnesses under Section 161, Cr. P. C.—not to be 
included in Case-Diary. —It is optional with the investigating office^ to take 
down any statement in writing, but the statements of witnesses under Section 
161, Code of Criminal Procedure, if taken, should not be included in the Case- 
Diary. What is wanted is not a series of depositions, but a record showing 
day by day what has been ascertained. It is true that a police-officer making 
an investigation may reduce to writing the statements of persons whom he 
orally examines ; but these statements should not be included in the Case- 
Diary, and this writing out of statements in full is not obligatory and should 
only be resorted to in the case of witnesses on the details of whose evidence 
much depends. 

Thus, should there be a question of identification of an offender, the 
statements of the witnesses to such identification should be fully and carefully 
recorded. Again, in serious cases it is as a rule, desirable to take down the 
whole statement of every person who gives important information, especially 
of every person who, from the circumstances of the case, ought to know 
something about it, e. g., when a person has been murdered at night in a house 
where other persons also lived, the statements of those other persons should 
be recorded in full. This, however, would not be necessary in a case, say, of 

simple theft. (Para 589, pp. 213, 214). 

16. Case-Diary confidential and privileged—distinct from statements 
of witnesses.— The Case-Diary is a confidential and privileged paper and 
cannot be shown to the accused, or to his agent or pleader, except under the 
circumstances stated in the 2nd clause of Section 172, Cr. P. C., for this reason 
it does not form part of the judicial record, and should be distinct from t e 
examination of witnesses (if any) recorded under Section 161, Cr. P. C. State¬ 
ments of witnesses recorded under S. 161 are filed in the Police-station un i 
the investigation into the cases has been completed, and are then att*iched to 
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the Case>Diaries and sent to the Prosecuting Officer or other officer in charge 
of the case if the case is sent up for trial. If not sent for trial they are 
attached to the Final Report. No copies need be kept in the police-station. 
{Para 596^ p. 216), 

17. Form of recording statements of witnesses.—Statements of wit¬ 
nesses recorded under Section 161, Cr. P. C should be recorded on sheets of 
yellow paper, with quarter margin on the left-hand side. Each sheet should 
benunbered and the First Information Report number noted at the top of 
page. They are recorded in a narrative form, and each day's proceedings 
must be signed by the officer making the investigation. No reports or diaries 
are to be written on yellow paper. Statements of witnesses are not signed by 
persons making them, nor are they admitted as evidence ; but when any 
witness is called for the prosecution, whose statement has been taken down 
by the Police, the trying Court jshall, on the request of the accused, refer to 
such statement and may then, if it thinks it expedient in ike interests of justice^ 
direct that the accused be furnished with a copy of such statement. Such 
statement may be used to impeach the credit of such witness in the manner 
provided by Evidence Act, (I of 1872), and section 162, Cr. P. C. {Para 597, 

p. 216). 

Note. —To make this rule consistent with the amended Code of Cr." 
Procedure (S. 162) substitute shall ” for “ may ’’ and delete the remaining 
italicised portion. 

18. Statements not to be signed.—The statements of persons 
examined are not, when reduced into writing, to be signed by the persons 
making them, nor are they in themselves of use as evidence (section 162, 
Code of Criminal Procedure). They may. however, be of great assistance to 
the Court which tries the case in coming to a conclusion as to the reliability 
of the evidence which the same persons subsequently give by word of mouth 
before it. (5^6- also Para 597—already noted.)— {Para 730, V, p 258). 

19. Statements to be signed when maker in a moribund state._The 

only circumstances, under which a statement taken down in writing by a 
police-officer making investigation is to be signed by the person making it, 
are when the deponent is in a moribund state and the statement is practically 
a dying declaration. It should then be recorded separately and not in the Case 
Diary. If a Magistrate is near at hand and the declaration is one that would, 
in the event of the deceased’s death, be relevant under section 32 of the 
Evidence Act, the Magistrate should be asked to attend and record the 

statement of the dying person in accordance with the provisions of section 
164, Criminal Procedure Code. {Para 730, VI, p. 258). - 



288 


POLICE DIARIES AND STATEMENTS 


D. PRODUCTION OF CASE DIARY AND ITS USE IN 

COURT. 

20. Criminal Court may send for it.— Under Section 172, Criminal 
Procedure Code, any Criminal Court may send for the Case Diary of a case 
under enquiry or trial and may use it, not as evidence, but to aid it in such 
enquiry or trial. The diary should always be sent under a sealed cover to 
the Prosecuting Inspector or Sub-Inspector when a case is sent for trial in 
order that he may produce it if it is called for. {Para 907). 

21. Accused has no right to call for it. —Neither the accused nor his 
agents shall be entitled to call for such diaries nor shall he or they be entitled 
to see them merely because they are referred to by the Court ; but if they 
are used by the police-officer who made them to refresh his memory or if 
the Court uses them for the purpose of contradicting such police officer, the 
provisions of the Indian Evidence Act, S. 161 or S. 145, as the case may be, 
shall apply. ( S. 172, cl. (2), Cr. P. C. reproduced). Para 688, p. 213, and 

Para 703, p. 248). 

22. Case-Diary a “ privileged ” document under S. 123, Evidence 

Act._Both the General Diary, which officers in charge of a station are required 

to keep under section 44, Act V of 1861, and the Case Diary prescribed by 
section 172, Code of Criminal Procedure, fall within the category of un¬ 
published official records relating to affairs of State. ” They are, therefore, 
» privileged documents ” and, by the Indian Evidence Act (I of 1872), no one 
can be permitted to give any evidence derived from one or other of them 

except with the permission of the Inspector General of Police (section 123, 

Evidence Act). No Judge can compel their production in any civil or 
revenue case except under the same permission (section 165, Evidence Act). 

{Para 701, p. 248). 

23. Copies of documents not to be granted without authority.— No 
documents or record belonging to, or in the custody of, the police, and no 
copy or extract from any such document or record is to be furnished to any 
private individual or other person not authorised by law to demand it, unless 
a precept of a competent Court or order of a competent authority requiring 
him to give it be presented tp the Superintendent. {Para 700, page 248). 

24. District Magistrates can inspect Diaries.—The Magistrate of the 
District, as head of the poliee, can of course at any time send for and 
inspeet both the General and the Case Diaries of any police-station, {t'ara 

702, p. 248). 

E. DYING DECLARATIONS. 

25. Statements of the nature of dying declarations to be signed.— 

(Para 730, VI, set Note 35, p, 417, supra). 

26 Rules regarding dying declarations.—Wheaever it is necessary 

L Lk, the of . who .pp..,. 
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to be dying as to the circumstances of the transaction which threatens to 
result in his death, police officers shall be guided by the following rules, that 

is to say—■ 

{i) if it is possible such statement shall be taken by a Magistrate ; 

(ii) such persons shall, if possible, be examined by a medical officer 
with a view to ascertain that he is sufficiently in possession of 
his reason to make a credible statement (rather rational 
statement) ; 

{Hi) if no Magis;trate can be obtained such statement shall be 
recorded in the presence of two or more credible witnesses 
unconnected with the Police Department ; 

(?u) if no such credible witnesses can be obtained, without risk of 
such person's death before such statement can be recorded, it 
shall be recorded in the presence of one or more police-officers; 

(u) if any person is accused (by the person whose statement is to 
be recorded) of having been concerned in the transaction which 
threatens to result in death, the accused person should be allowed 
to be present (if he wishes it) while the statement is being taken 

down. 

Explanation.— When a gazetted police-officer is present, rule (Hi) does 

not apply. 

{Para 730, VI, Note, p. 258). 

V. Central Provinces & Berar 

A. CASK DIARIES 

Case Diary in cognizable and non-cognizable cases. —In all 
cognizable offences investigated, the proceedings subsequent to the record of 
the information and the despatch of the intimation report, must be recorded 
in a special diary called the case diary. A police officer investigating a 
non-cognizable offence under the orders of a Magistrate, will not ordinarily 
write up a case diary unless specially ordered to do so by the Diatrict 
Magistrate or District Superintendent of Police. {Para 740). 

2. Contents of case diary including statements under Sec. 161—(a) 
S. 172, Cr. P. C. Section 172, Criminal procedure Code, requires that the 
case diary shall be written day by day and in it shall be recorded the time 
at which the information reached the investigating officer, the time when 
he began and closed his investigation, the places visited by him and a 
statement of the circumstances ascertained through his investigation. 

(6) Case diary a privileged document —The case-diary is a 
privileged document and the accused or his agent has no right to call for 
it or see it, unless the officer who wrote it uses it for the purpose of refreshing 
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his memory, or the Court uses it for the purpose of contradicting such police 
officer. 

(c) Statements under S. 161 not privileged—S. 162, Cr. P. Code.—This 
privilege does not, however, extend to statements recorded under section 
161, Criminal Procedure Code. The accused has aright to copies of such 
statements, provided that the person whose statement was recorded by the 
police is called as a witness for the prosecution and the Magistrate, after going 
through such statement considers that it can be used to contradict the 
witness. The Magistrate may refuse to grant copies of such statements if 
he considers that they are not relevant to tlie subject matter of the 
trial, or that their disclosure to the accused is not essential in the 
interests of justice, or inexpedient in the public interest. State¬ 
ments under section 161, Cr. P. Code should form no part of the case 
diary under Sec. 172, Criminal Procedure Code. When it is necessary to 
record a statement this should be done on a separate piece of paper and 
attached to the case diary. (Para 741), 

(d) Subject matter of the diary.—The case diary should be confined 
to a record of facts and must contain only such information regarding 
the results of the investigation as will indicate clearly what is being done 
to complete the case. The theories of the investigating officer, trivial details, 
gossip and irrelevant matters must be excluded. In concluding the diary, 
however, the investigating officer may record a brief summary of the reasons 
which guide his final decision in the case. If he considers that there is no 

case, his reasons will, of course, be fuller, than if he sends the case up for 

* 

trial as established. (Para 74Z). 

3. Case diary how written.—The manner in which the case 
diary should be written is indicated in the following instructions :— 

(a) The diary should commence with a brief statement of the 
circumstances under which the complaint was lodged and should be followed 
with a verbatim copy of the complaint. All relevant facts discovered by 
questioning witnesses, or by personal research, all places visited and all 
measures taken from time to time by the investigating officer should be 
noted in the diary. The time at which the diary is commenced and the 
time when any particular action, such as arrest, search of a house, sending 
for an accused or witness, is taken should be recorded simultaneously with 
the setting down of the fact itself. 

(b) The case diary should show as concisely and clearly as possible 
what has been ascertained day by day and should not consist of a series^of 
depositions of witnesses examined by the investigating officer. The recor¬ 
ding of the statement of a witness in deposition form is not obligatory 
(Sec. 161, Criminal Procedure Code), and should only be resorted to in the 
case of witnesses on the details of whose evidence much depends. Thus, 
should there be a question of the identification of an offender the statements 
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of the witnesses to such, identification should be fully and carefully recorded. 

Again in serious cases, it is, as a rule, desirable to take down the whole 

statement of every person who gives important information, especially of 

every person who from the circumstances of the case, ought to know some¬ 
thing about it. 

4. Production of case diary in Court.—Under section 172, Criminal 
Procedure Code, any Criminal Court may send for the case diary of a case 
under enquiry or trial. The officer in charge of the case should bring the 
case diary with him or send it to the Prosecuting Inspector, in order that 

it may be produced if called for by the Court. The case diary should never 
be attached to the challan. {Para 836). 


B. STATEMENTS UNDER SECTION 161, Cr. P. CODE. 

5. Mode of recording statements.—When an investigating officer 
decides to record a statement under section 161, Criminal Procedure Code, the 
record should be made at the time the witness is examined. The diary itself 
should be written privately usually at the end of the day’s work, and not in 
the presence of witnesses as though its compilation were a public function. 
The diary must be written up day by day and not at leisure after the investi¬ 
gation is completed. The investigating officer will ordinarily write the case 
diary in his own handwriting and will sign and date it, after recording the 
hour at which the investigation is closed each day. Should he for any reason 
be unable to write himself, he may use a literate head constable or constable 
as his amanuensis, but in such case it must be distinctly stated why the 
investigating officer could not himself write the diary, which should be signed 

both by the investigating officer and the writer. The names of informers need 
not be entered m the diary and no Court can compel an investigating officer 
to disclose the name of an informer. When, therefore, action is taken on 
information the source of which the investigating officer does not wish to 

disclose, he will preface the report in the diary of that action with the remark 
from information received I did so and so.” {Para 744). 

C. DYING DECLARATION. 


6. Dying declaration—instructions relating thereto.—The only 
^rcumstances in which a statement taken down in writing by a police officer 
makmg an mvest.gat.on .s to be signed by the person making it. are when the 
deponent .s .n a moribund condition and the statement is practically a dying 
declaration If a Magistrate is near at hand, and the declaration is one that 
n the event of the deceased's death would be relevant under section 32 of the 

secured wHhout the risk of such perso^^S^tt hLre sUtemerern be 

recorded, the investigating officer will record the dying declarat^rl 
dance with the following instructions ^ declaration in accor- 


(1) If possible, such person shall be examined by a medical officer 


! 
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"with a view to ascertaining that he is sufficiently in possession of his reason 
to make a credible statement. 

(2) Such statement shall be recorded in the presence of two or more 
credible witnesses unconnected with the police department. If such credible 

witnesses cannot be obtained without risk of such person’s death before his 
statement can be recorded it will be recorded in the presence of one or more 
police officers. This rule does not apply when a gazetted officer is present. 

(3) If any person is accused by the deponent of having been concerned 
in the transaction which threatens to result in his death, such person should 
be allowed to be present if he wishes while the statement is being taken 
down. 

(4) The statement must be headed with the declarant’s name, father’s 
name, caste and residence and should consist of questions and answers. The 
answers must be taken down from the declarant’s lips word for word exactly 
as he utters them, and must not be afterwards added to or corrected in any 
way. The date and time of recording the statement must be recorded and the 
statement be signed or otherwise attested by the deponent, the recording officer 
and the witnesses. A Court will not place any confidence in a dying declara¬ 
tion which has been reduced to writing after it has been made, or which has 
been recorded in the words of the recording officer and not in those of the 

declarant himself. (Para 742, (c) ). 

VI. Madras Police Orders 

CASE-DIARIES 

1. Case-diary.— 281, The record of an investigation will be made in 
the case-diary (Form 48) which is the Diary prescribed in Section 172, of the 
Criminal Procedure Code. It will bear the number of the First Information 
Report. 

2. When to be submitted.—252. An investigating officer absent from 
his station should send in his case diary daily. 

3. Contents ofa case diary.—The record of investigation in a 
case diary should contain only daily details of the time at which the informa 
tion reached the investigating officer, the time at which he began and closed 
his investigation, the place or places visited by him and a statement of the 
circumstances ascertained through his investigation, (S. 172, Cl. (I). Cr. P. C.) 

The police are under no obligation to enter the statements of persons 

examined by them in the course of investigation in the case-diary. The no e 
book is the proper record of such statements, 

4. Duplicate copie8.-25S. Case-diaries will be duplicated by the 

carbon process, one copy being filed in the station and the other -^nnal 

Circle Inspector, who will forward it to the Superintendent or S«b-di^sion 
police officer, after making any necessary remarks, Dianes containing r 
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will, after perusal by the Superintendent or Sub-divisional officer, be returned 
to station-house officer for his reply. In case in which urgent instructions are 
necessary, they will be communicated at once by memo to the station-house 
officer and a note made in the case diaries to that effect. 

5. Remands and case-diaries.— 186. (1) Remands should be applied 

fop on case-diary forms. Section 167 (1) of the Criminal Procedure Code 
requires A copy of the case-diary to be sent when remand is sought. The in¬ 
vestigating officer should, therefore, prepare an additional carbon copy of tne 
case-diary when he is aware that he will have to send a prisoner for 
remand. 

(2) Case-diary forms should be used for applying to Magistrates for 
warrants of arrest or search, proclamations and other orders connected with 
investigation and forwarding Search Lists, provided that these communications 
refer to registered cases. Otherwise the Memo. Form- (Form 24) will 
be used. 

6. Mode of submitting Station-diaries.—Station-house reports will be 
sent from the station-house to the Divisional Inspector who will check the 
information contained in them and will then forward them to head-quarter or 
sub-division office, as the case may be. Inspectors will send takids at once to 
their station-house officers when any thing in their reports calls for explana¬ 
tion or remark, noting in red ink thereon why they have done so, for the 
information of the office and, if necessary the office can return, through In¬ 
spectors, the station-house reports for further remarks. In the office, a general 
supervision will be maintained in order to secure due attention of Inspectors 
and to check register. Mad. Col. Man. Vol. I. p. 82. [Sohni*s Cr. P. 1924 
p, 852], 

7. Production of other police records.—When other police records 
are required in a case, the officer in whose custody they are, should be sum¬ 
moned to produce them or certified copies of them subject to the provisions of 
the Evidence Act. No document, precept or official paper of any kind or any 
copy of such paper, belonging to or in the custody of the police, will be 
furnished to any private individual or other person not authorised by law to 
require it, unless a precept of a competent Court, or order of a competent 
authority requiring him to give it, be presented to the Superintendent of 
Police. Mad. Col. Man.^ Vol. I. p. 118. [Ibid\. 

VII. The Piinjab 

A. PUNJAB HIGH COURT CIRCULARS 

1. Police diary—a record of proceedings.— 11. S. 172, Cr. P C 
requires that a police-officer making an investigation under Chapter XIV shall 
record his proceedings day by day in a diary. The Magistrate of the district 
should see that the diary is regularly kept up and that each day^s diary has 
been forwarded to, and has regularly reached, the Superintendent of Police of 
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the district in course of post, this being the security against the contents 
being antedated. The directions given in order No. 12 should be strictly 
observed. (Vide Rules and orders of the Chief (High) Court, Vol, II. 13, p. 83). 

2. Police-diaries not to be shown to accused or their ^ agents.— 22. 
The police-diaries called for under Section 172, Cr. P, C., should not be shown 
to accused persons, or to their agents or pleaders except under the circuins- 
lances stated in the second clause of Section 172 of the Code, that is ; # 


, (i) when, they are used by a police-officer, who made them, to refresh 
his memory, or 

* 

(ii) if the Court uses them for the purpose of contradicting such 
police-officer* 

Sessions Judges and District Magistrates should issue such orders as 
are necessary to guard against the police-diaries being inspected by persons 
not entitled to see them. The right of an accused person to be furnished with : 
a copy of the statement of a witness in a police diary is dealt with in Section 
162, Cr. P. C. 

Note. —These directions do not apply to a person duly authorised to 
conduct the prosecution in any case. (High Court R. O. Ch. 12). 


3. Use of diaries and statements as evidence.— 13. As to the manner 
in which police-diaries and statements made to the police may be used as evi¬ 
dence, the ruling published as 17 Punjab Record 1886, should be consulted and 
the following remarks borne in mind :— 


The provisions of Section 172, Cr. P. C., to the effect tliat any Criminal 
Court may send for the police-diaries not as evidence but to aid it in an,-, 
inquiry or trial, empower the Court to use the diary not only for the purpose 
of enabling the police-officer who compiled it to refresh his memory, or 
for the purpose of contradicting him, but for the purpose of tracing the inves¬ 
tigation through its various stages, the intervals which may have elapsed in 
it, and steps by which a confession may have been obtained. 


The Court may use the special diary ;— 

(а) not as evidence of any date, fact or statement referred to in it, but 

(б) as containing indications of sources and lines of inquiry and 

(c) as suggesting names of persons whose evidence may be material 
for the purpose of doing justice between the Crown and the accused. (Num 

bers are ours). 

Should the Court consider that any date, fact, or statement referred to 
in the police-diary is, or may be, material, it cannot accept the diary as evidence 
in any sense, of such date, fact or statement, and must, before allowing any 
date, fact, or statement referred to in the diary to influence its mind, establish 
such date or statement by evidence. (Italics ar ours). • ' 
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Criminal Courts should avail themselves of the assistance of police- 

* 

diaries for the purpose of discovering sources and lines of inquiry and the 
names of persons who may be in a position to give material evidence and 
call for diaries for this purpose. {High Court Rules and Orders Ch, 12)* 

B. Orders of the Inspector General of Police, Punjab 

\Punjab Police GazettCy of the 9lk December 1923, IVlemo, No, 8562 — 4 — 1 — 23 — A., 

Dated Dahore^ the loth December 1923,) 

AMKNDMENT QF SECTION 162, Cr. P. C.. AND 

RECORD OF STATEMENTS. 

1. Attention invited to S. 162, Cr. P. C. and accused’s right to copies 
of statements.—The Inspector General of Police invites the attention of all 
police-officers to the recent amendment of Section 162, Criminal Procedure 
Code by which the Court enquiring into or trying a case must furnish the 
accused on his request with copies of the statements of prosecution witnesses 
recorded under Section 161, Criminal Procedure Code except when such 
statements are irrelevant to the subject matter of the enquiry or trial or should 
be withheld in the interests of justice and public interest, and points out that 
the greater part of the statements recorded by investigating officers will thus 
be open to the scrutiny of accused persons who can now demand copies as a 
matter of right. 

2. Statements not to form part of diaries—not to jumble up the two 

records.—Police rule 25-27 specifically lays down that statements recorded 
by an investigating officer under Section 161, Criminal Procedure Code, shall 
not form part of the case-diary prescribed by section 172, Criminal Procedure 
Code, but shall be recorded separately and attached to the case-diary, and that 
an investigating officer, after examining any person orally or recording state¬ 
ment under section 161, Criminal Procedure Code, shall make a brief note of 
the fact in his case-diary. At present, however, investigating officers do not as 
a rule make any dift'erentiation between the record prepared under section 172, 
Criminal Procedure Code, and jumble up the two essentially separate records 
in their case-diaries. If the present irregular method of writing up case-diaries 
be continued, the accused will have access to them, which is both undesirable 
and contrary to the intention of the law. 

3. Statements to be recorded separately.—The Inspector General, there¬ 
fore, directs that, as already laid down in the Police Rules, case-diares shall 
contain only the general circumstances ascertained tlirough investigation and 
not the statements of witnesses whether in direct or indirect narration. Such 
statements must be recorded separately and attached, so that they may be 
produced before the Court if the accused wishes to exercise his right under 
Section 162, Criminal Procedure Code. This will obviate the necessity of send¬ 
ing case-diaries to the copyist and will save other complications. (Heading 
are ours). ® 
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C. Punjab Police Rules (as amended upto 1946). 

A. CASE DIARIES 

!• Case Diaries tinder S. 172, Cr. P. C. — Section 172, (1) Criminal 
Procedure Code, requires that a case diary shall be maintained and submitted 
daily during an investigation by the investigating officer. 

In such diary shall be recorded, concisely and clearly, the steps taken 
by the police, the circumstances ascertained through the investigation and 
the other information required by Section 172 (1), Cr. P. C. 

(2) Case*diaries shall be as brief as possible and shall not be swollen 
with lengthy explanations and theories, and shall be written either in English 
or in simple Urdu, Only such incidents of the investigation shall be included 
as have a bearing on the case. 

(3) Detailed lists of stolen property or of property seized in the course 
of a search shall be entered in the hrst case diary submitted after the facts 
relating to such property were reported to, or discovered, by the investigating 
officer. 

(4) The fact that copies of the record prepared under the provisions of 
S, 165 or 166, Cr. P. C., have been sent to the nearest Magistrate, empowered 
to take cognizance of the offence, shall also be noted, (Rule 25.53). 

2. Record of Case-diaries.—(1) Case-diaries shall ordinarily be submit¬ 
ted in Form 25.54 (1) and each sheet shall be stamped with the station stamp, 
Two or more copies, as may be ordered, shall be made by the carbon cop 3 ring 
process by the officer conducting the investigation. 

The officer writing a case diary shall enter in such diary a list of state¬ 
ments, recorded under S. 161, Cr. P. C., which are attached to such diary and 
the number of pages of which each such statement consists. 

(2) They shall be sent from the scene of investigation to the Police 

4 * 

Station without delay. 

(3) On arrival at the police station, the number and date of each case- 
diary shall be recorded on the reverse of the Police station copy of the first 
information report and the hour and date of receipt shall be entered on each 
copy of the diary. 

(4) The original shall be despatched with as little delay as possible to 
the Inspector or other superior officer as may be ordered, after the time of 
despatch has been entered in the space provided in the form on both the 
original and the copy or copies. Orders for the disposal and record of case 
diaries in the head-quarters office are contained in rule 11.70, Also see rule 
27.38. 

(5) A copy of every case-diary shall be retained at the police station, 
a separate file being maintained for each case. Such files shall be destroyed 
in accordance with periods fixed in rule 27. 39 (5). 
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(6) Copies of all orders received at the police station in connection 
with case diaries and the replies thereto shall be made on blank sheets of 
paper and shall be attached to the case diary to which they refer. (Rule 
25-54). 

3. Police file to accompany chalans. —When a case is sent up for trial, 
the police station file of case-diaries shall be forwarded with the chalan to the 
Magistrate, and on completion of the trial shall be returned to the police- 
station for record. 

B. STATEMENTS UNDER S. 161, Cr. P. C, 

4. To be recorded separately. —Statements recorded by an investigat¬ 
ing officer under S. 161, Cr. P. C., shall not form part of the case diary pre¬ 
scribed by Section 172, Cr. P, C., but shall be recorded separately and attached 
to the case diary, the necessary number of copies being made by the carbon 
copying process. An investigating officer after examining a person orally or 
■recording a statement under Section 161, Cr. P. C., shall make a brief note 
of the fact in the case diary. 

The number of statements attached to a particular case diary and the 
number of pages in each such statement should be noted in the case diary 
(Rule 25.18). 

C. DYING DECLARATIONS 

5. Record and procedure.—(1) A dying declaration shall, whenever 
possible, be recorded by a Magistrate. 


(2) The person making the declaration shall, if possible, be examined by 
a medical officer with a view to ascertain that he is sufficiently in possession 
of his reason to make a lucid statement. 


(3) If no Magistrate can be obtained, the declaration shall, when a 
gazetted police officer is not present, be recorded in the presence of two or 
more reliable witnesses unconnected with police department and with the 
parties concerned in the case. 


(4) If such witnesses cannot be obtained without risk of the injured 
person dying before his statement can be recorded, it shall be recorded in the 
presence of two or more police-officers. 


(5) A dying declaration made to a police-officer should under Section 
162, Cr. P. C.. be signed by the person making it. (Rule 25.21) 


United Provinces Police 


Regulations 1942 (as amended upto 1946) 

A. CASE DIARIES 

!• Preparation of case diary. The first step of the investigating oflfieer 
should be to note in the case diary prescribed by section 172 of the Code 
of Criminal Procedure the time and place at which he has received the 
information on which he acts, and to make in the diary a copy of the first 
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information report. When beginning his investigation he must note in the 
diary the time and place at which he begins. He should then inspect the 
scene of the alleged offence and question the complainant and any other persons 
who may be able to throw light on the circumstances. At an early stage of 
the investigation he should consult the village crime note-book to learn of any 
matters recorded there which may have a bearing on the case, {para 108) 

2. Contents of case diary.—The case diary must contain the parti¬ 
culars required by section 172 of the Code of Criminal Procedure in no more 

detail than is absolutely necessary to enable a supervising officer to under¬ 
stand the facts. A note should be made as to whether the complainant 
confirms his first information report, and the substance of any supplementary 
statement he makes to the investigating officer should be briefly recorded. 
As regards the statements of witnesses, it will ordinarily suffice to note in 
the diary the names of all persons examined with a brief summary of the 
evidence offered by each. The statements of accused persons only should be 
recorded in full. When investigation is closed for the day, the time and 
place at which it is closed must be noted, and throughout the investigation 
the diary must be sent daily to the Superintendent on all days on which any 
proceedings are taken. If the investigating officer is not himself in charge of 
the station, the diary must be sent through the officer-in-charge, except 
when this will cause delay. AH changes of investigating officer must be 
recorded in' it. If more officers than one are investigating the same case 
independently at the same time, each should keep a separate diary. The 
provisions of sections 162 and 173 of the Code of Criminal Procedure must be 
cerefully studied. In petty cases a very short case diary will ordinarily be 
sufficient, {para 109), 

3. Copies of statements of witnesses.—Copies of statements of 
witnesses asked for by an accused under section 162, Criminal Procedure Code, 
should be certified as true copies by the prosecuting inspector or the pro¬ 
secuting sub-inspector. 

B. RULES REGARDING PRODUCTION OF CASE-DIARIES 

IN COURT 

4. General diary,—Whenever any entry in the general diary should 
be brought to the notice of the District or Sub-divisional Magistrate, the 
Superintendent may send either the diary in original, or a copy of the entry. 
{para 298). 

5. Case diary.—I. When a summons to produce a police diary is 
served upon a Superintendent of Police or a Police Officer subordinate to him 
by a Court or an apJ)lication for the production of such a diary is received 
from a Court in any case not covered by section 172 of the Code of Criminal 
Procedure, th e Superintendent of Police shall permit the diary to be produced 
and inspected by the Court and allow evidence derived from it to be given 
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unless its disclosure would in his opinion be detrimental to the public 
interests, or other valid reasons exist for withholding the same. 

II. (d) In respect of documents emanating (1) from a higher authority 
viz. His Majesty’s Government, the Secretary of State for India, the 
Government of India or the Provincial Government, or which have formed 
the subject of correspondence with such higher authority, or (2) from other 
Governments, whether foreign or dominion, the Superintendent of Police 
should obtain the consent of the Government of India, or the Provincial 
Government, as the case may be, through the usual official channel before 
agreeing to produce the documents in Court, or allowing evidence based on 
them, unless the papers are intended for publication, or are of a purely formal 
or routine nature, when a reference to higher authority may be dispensed 
with. 


(b) In the case of papers other than those specified in rules I and II (a) 
above the Superintendent of Police should not allow production of the corres- 
pcxidence if it relates to matters which are generally regarded as confidential, 
or disclosure of which would in his opinion be detrimental to the public 
interest, or to matters which are in dispute in some other connection or have 
given rise to a controversy between Government and some other party. 

III. (i) In a case of doubt in regard to the documents mentioned in 

Rules I and II above the Superintendent of Police should invariably refer to 

the Inspector General of Police for orders. If it is considered that permission 

to produce a document should be withheld the Superintendent of Police will 

either appear in Court himself with the documents concerned and claim the 

privilege allowed by Sec. 123 or Sec. 124 of the Evidence Act or he will issue 

an order in the form noted below which must be produced by the Government 

servant who is directed to attend the Court as a witness with such documents 

at the time of giving evidence and he should explain that he is not at liberty 

to produce the documents before the Court or to give any evidence derived 

from them. He should however, take with him the papers which he has been 
summoned to produce. 


{ii) The Superintendent of Police should abstain from entering into 
correspondence with the presiding officer uf the Court concerned in regard to 
grounds on which the documents have been called for. He should obey the 
Court’s orders and should appear personally or arrange for the appearance 
of another officer in the Court concerned with the documents and act as 
indicated in sub-rule (1) above and produce the necessary certificate if he 
claims privilege {para 299) 


C. DYING DECLARATION 

6. Dying declaration-when to be recorded by police officer,— The 

hi ■‘"TlTrf^ seriously injured that 

likely to d.e before he can reach a dispensary where his djung declaration 
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can be recorded, should himself record that declaration at once in the 
presence of two respectable witnesses, obtaining the signature or mark of the 
declarant and witnesses at the foot of the declaration, (para 115). 

7. I>ying declaration—action to be taken.—On being warned that a 
dying declaration is to be taken, the District Prosecuting Inspector should at 
once go to the place where the injured person is. taking the police papers 
in the case, and should, if possible, arrange for the attendance of the accused 
and his pleader at the time when the declaration is recorded by the 

Magistrate, (para 52). 
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APPENDIX B. 

Debates in the Legislative Assembly on Section 162, 

Cr. P. C. 

[Extract analysed and annotated] 

{26th January 1923) 

I. THE WORD ‘ EVIDENCE ’ IN OLD SECTION OR ‘ PURPOSE ’ 

IN THE BILL—DISCUSSED. 

1. Clause 33 of the Bill— Mr, J, Ramayyaa Pantulu, —Sir, my 
amendment : 

“ In clause 83 for the words ‘ for any purpose ’ substitute the words 
* as evidence * and omit the words from ‘ (save as hereinafter provided) * 
to the words ‘ such statement was made. * ” (This amendment was split up 
in two parts and the first one thus put:) 

‘Tn clause 33 the words ‘ as evidence ’ be substituted for the words * for 
any purpose. * ” (p. 1568). 

2. S. 162 (1) as it existed and as proposed in the Bill. —>This clause 
relates to section 162 of the Criminal Procedure Code. Sub-section (1) of 
that section as it stands runs thus : 

“ No statement made by any person to a police-officer in the course 
of an investigation under this Chapter shall, if taken down in writing, be 
signed by the person making it, nor shall such writing be used as 
evidence. ’* 

For this the Bill substitutes the following : 

** No statement made by any person to a police-officer in the course of 
an investigation under this Chapter shall, if reduced into writing, be signed 
by the person making it ; nor shall any such statement or any record thereof, 
whether in a police diary or otherwise, or any part of such statement or 
record, be used for any purpose ( save as hereinafter provided) at any inquiry 

or trial in respect of any offence under investigation at the time when such 

statement was made. ** 

3. Principle.—The principle underlying sub-section (I) of Section 162 
is that, although every witness who is examined by a police officer is bound 
to answer the question put to him, he is not bound to speak the truth to 
him ; so that a statement made by a witness to a police-officer cannot be 
used as evidence of the truth of the statement itself. Therefore, the law 
as it stands, takes care to lay down that the statement made by a witness 
to a police-officer shall not be used as evidence in any case whatever- 
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4. Such statement shoiild not be of any use in any other proceeding 

too —(2nd part of the amendment)—But the section as amended in the Bill 
says : 

“ It shall not be used for any purpose at any inquiry or trial in respect 
of any offence under investigation at the time when such statement was 

made. ” 


That greatly qualifies the effect of the section as it stands, stating 
that such a statement shall not be used as evidence for any purpose what¬ 
ever. The amended section limits the prohibition of the use of the statement 
only in connection with the inquiry or trial arising out of the investigation 
at the time. It is, therefore, greatly to the disadvantage of a man making 
such a statement ; for there is a chance of his statement being used as 
evidence against himself in some other proceeding, or as evidence against 
other persons in some other proceeding. Since no body is obliged to speak 
the truth to a police-officer, such a statement should not be taken as evidence 
except as provided in the proviso. But it can be used for contradicting that 
witness in further proceedings. 


5. Let the law stand as it is.—My objection to the section in the 
Bill as it stands is that it greatly restricts the effect of existing law which 
lays down that a statement made to the police is not to be used as evidence : 
it can only be used for the purpose of contradicting that man in the course 
of the same proceeding. And I submit that such a statement should not 
be capable of being used as evidence against the man making it or any other 
person in any proceeding whatever. I submit that the law must stand as 
it is and the proposed section is bad. Therefore, I move the amendment 
which stands in my name. (p. 1569). 


6. First part of amendment acceptable 


—Dr. Mian Sir Muhammad 

Shaft {Law member) So far as the substitution of the words “ as evidence^"’ 
in the place of “ for any purpose ** and the deletion of the words within 
brackets is concerned. Government is prepared to accept these two 
modihcations of the clause proposed by my Honourable friend. “ As 
evidence ” was no doubt the expression in the old Act. That was also, as 
far as I recollect, the phrase used in the Bill as originally drafted. The 
expression “ for any purpose was substituted by the Lowndes Committee, 
so that, so far as the Government is concerned, the words “ as evidence 
having been the original expression proposed by them, they are ^***‘*^2*0 
accept the amendment in so far as this substitution is concerned. We 
further agree that the retention of the words within the brackets, uw, “ save 

ashereinafter provided” is unnecessary for the proviso being a 

the section itself, the repetition of these words in the first part of the 
sub-section is redundant, {p. 1570). 

7. Second part. i.e. elimination of concluding words of the clause 

not acceptable.— But as regards the elimination of the ooncludmg words of 
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this clause, it seems to me that the position has not been well understood 
by my Honourable friend ; otherwise. I fancy that he would not insist on 
the elimination of those words. It is quite true that if those words are 
eliminated from this clause, the result would be that neither the statement 
nor the record of statement referred to in this clause would be admissible 
as evidence in any case whatever ; that is to say. neither, in the trial of that 
case nor in the trial of any other case against that particular accused or 
against any one else, would those statements and the record of those 
statements be admissible. It is a well known rule of law that a special 
enactment providing for particular set of facts over-rides the general 
provisions of a general enactment and in consequence if these words were 
to be left out, the clause would exclude the applicability of the Indian 
Evidence Act to these statements and to these records and would thus make 
them entirely inadmissible in evidence. But is that conducive to the 
administration of justice ? That is the question which the House has to 
bear in mind. I submit not. Now let me give you but one or two instances, 
instances which I feel will appeal to those Honourable and learned gentlemen 
who are members of the profession to which I am proud to belong. 

Illustrations.—(a) Let us assume a case in which a Sub-Inspector of 
Police had concocted a false charge against a person residing within the 
jurisdiction of his police-station who had given him some cause for offence. 
(6) Or take another case. Suppose a rich and influential person residing 
within the area of a police-station had induced the Sub-Inspector to concoct 
a false case against an enemy of his. (c) Suppose yet another case : a rich 
and influential zemindar or other person brings about the murder of an 
enemy of his through one of his own dependents or through a hired villain 
and then greases the palm of the Sub-Inspector to let the real culprit off and 
substitute in his place some other person, possibly another enemy of this rich 
and influential zemindar, (d) Imagine yet another case in which a murder 
has been committed ai\d the real murderers have remained untraced. 
Honourable Members are aware that a serious offence of that kind if untraced 
is counted to the discredit of the Sub-Inspector in charge of a police-station. 
It results in a blackmark against him. We have come acros s, those of us 
who have practised at the bar and have had to do with criminal cases have 
occasionally come across, cases in which, in order to avoid the resulting 
censure or disgrace, the Sub-Inspectors of Police run in innocent persons. 
{pp. 1570-1571). 


8. Necessity of subsequent use of statements.—Now, in all these 
cases where a Magistrate subsequently trying the case finds that the Sub- 
Inspector of Police has concocted a false case against the accused and the 
accused is able to establish his innocence at the trial, even though the 
Sub-Inspector of Police may have prepared false diaries, may not have 
recorded statements of witnesses produced by the accused before him or 
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even the statements of witnesses who are subsequently produced in Court for 
the prosecution correctly, yet if the law is to be amended, as my Honourable 
friend would have it amended, result would be that in case the Court ordered 
the trial of the Sub-Inspector for having concocted a false case or prepared 
false documents, those statements and record would be absolutely 
inadmissible if the amendment proposed by my Honourable friend were to 
be accepted. Surely that would not be conducive to the administration of 
justice. Indeed by the acceptance of this amendment you would be 
excluding from admissibility most valuable evidence which could be 
produced against dishonest police-officers, and I submit that that is in the 
highest degree undesirable in the interests of Justice. Other cases can also 
be conceived in which a sweeping provision like the one that my Honourable 
friend wants to retain in the Code by the elimination of the 
last words of the clause would be highly detrimental to the interests of 
justice. 

9. Amendment does not override provisions of Indian Evidence 
Act.—It should be remembered that the retention of these words which we 
have produced does not make these statements or records of these statements 
admissible in all other cases. It does not override the provisions of the 
Indian Evidence Act. All it says is that these statements shall not be 
admissible in this trial, in the trial of the case in connection with which the 
inquiry has been held. In order to make these statements or this record 
of evidence (admissible) in a subsequent case, you would have to look at 
the provisions of the Evidence Act, Now, section 5 of the Evidence Act lays 

down in express terms 

< Evidence may be given, in suit or proceeding, of the existence or 
non-existence of every fact in issue, and of such other facts as are hereinafter 

declared to be relevant, and of no others, ” 

These words “ and of no others ” are very significant, so that the result 
of the provision embodied in section 5 of the Indian Evidence Act is this. 
The statements recorded under section 161, referred to m section 162 ° ® 

Code of Criminal Procedure, would be evidence in a subsequent case only i t ey 
were either themselves facts in issue or facts relevant to the issue. 

Illustration .—in a case, such as I have already mentioned to the 
Assembly, that is to say. if a Sub-Inspector of Police were charged with 
havinv fabricated a false case or false documents, the record of those 
statements and the statements would be facts in issue, and at any rate, 
these certainly would be relevant to the issue at that trial. But in ano e 
case it is obvious that they would not be admissible ; they would not be 
admissible against a third party. And the reason is very simple. Unles 
those statements are dying declarations, they would not be admissibl 
any of those sections which relate to previous statements, section 8 , • 

It is obvious, therefore, that the circle of admissibility, if I may use 
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expression, of these statements and of this record in any ^subsequent case is 
very limited and limited only to such cases in which their admissibility is 
conducive to the best interests of justice. In those circumstances, I submit 
that the elimination of these concluding words of this clause would result 
not in the interests of justice, but would be highly detrimental to the 

administration of justice. ” 

10. The word ^evidence’ opposed—‘Purpose’ to be retained.—Mr. 
K.B,L. Agnihoiri .—‘ I shall show why the change is undesirable, I rise with 
some hesitation to oppose the amendment moved by Mr. Pantulu to 
substitute the words “ as evidence ” for the words “ for any purpose. ” 
Sir, the word “ evidence ” is rather more restricted in its meaning than the 
phrase “ for any purpose. ” This by itself is a sufficient reason for not 
substituting the words “ as evidence, ” for “for any purpose. ” It is better 
to have under this section a word of a wider meaning than of a restricted 
one. If we look to the object of section 162 we find that this section was 
inserted in the Code to provide as a safeguard against an unscrupulous 
police-officer. As Mr. Pantulu has pointed out, a witness is not bound to 
state the true facts to the police, he may come and state anything he wants 
to. It may be false or it may be true, or it may be only to please the 
police-officer, or it may be with some ulterior motive to implicate some 
person. It was therefore thought necessary that such a provision should be 
included in the Code and that the evidence of such a person should not be 
an ipso facto evidence before the Court, and the accused should not be 
convicted on such statements. It also has been pointed out, by the 
Honourable the Law Member, that there may be certain unscrupulous police- 
officers who may take advantage of the want of such a provision and may have 
such evidence brought on to the record in order to implicate certain persons. 
We therefore find that the insertion of section 162 in the Code of Criminal 
Procedure is an essential one to do away with the mischief of the police- 
officers or of an untruthful witness. The words “ for any purpose ” as put 
into the Bill seem to be very desirable to guard against all possible injury 
to accused. 

Illustrations,•—{d) For instance, a man is summoned by a police-officer 
to make a certain statement before him. He goes and makes a statement 
to please that police-officer, and to avoid the trouble which may otherwise 
be the result if he refuses to state that which the police-officer wants him 
to state. He states that such and such a man has committed this offence. 
Now if we do not admit this portion as evidence that person against whom 
he has made a statement may not be liable to be convicted, and at least 
the truthfulness or the veracity of the witness could not be challenged and 
the witness could speak the truth before the Magistrate. 

(5) Supposing I have made a statement before a police-officer, and 
I am a witness for the defence. A police-officer comes forward and says 
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“ this witness has made a dilfferent statement before me, and therefore the 
statement he has made in the Court is contradictory and should not be 
believed. ” On that statement made by the police-officer, or on that 
statement recorded in his diary, the Judge will be perfectly justified in 
holding that 1 am not telling the truth, even though I have stated the truth 
on oath and I may have spoken a falsehood before the police-officer to 
please him. So if we retain these words “for any purpose ’* in this section, 
the prosecution cannot produce such a statement and challenge my veracity 
on the ground that I have made a different statement before the police 
officer. 

** Therefore, the words “ for any purpose ” should be retained in the 
Bill, and should not be substituted by the words “ as evidence, because 
in that case the police diary may be brought before the Magistrate to 
contradict the witness and show that he had stated something contradictory 
before the police-officer. That would not be promoting justice and would 
be encouraging unscrupulous police-officers and would fail in its very object, 
I therefore oppose the amendment. “ 

11. Amendment further opposed .—Colonel Sir Henry Stanyon. 

“ I also rise to oppose the amendment. It has been sufficiently demolished 
by the illuminating exposition of the clause in the appeal made by the 
Honourable the Law Member. 

“ The only point I think which requires to be made clear, so that the 
House may vote correctly on this amendment, is : whether these words 
“ hereinafter provided ” refer only to that proviso, because, if they do, then 
a most important use of these diary statements provided for by section 172, 
clause (2) is shut out. I see no amendment in this Bill to section 172, clause 
(2) which provides that for the purpose of aiding any inquiries in trials the 
Judge may use the police case diaries. The words »save as hereinafter 
provided »’are ambiguous. “Herein- may refer to the Code or it may 
refer to the section. That is the only point I have to make. - 

12. Amendment put and lost—Mr. Chairman : The question before 
the House is to substitute in clause 33 the words “ as evidence - for the 
Vrords “ for any purpose (save as hereinafter provided. ”) 

The Assembly then divided as follows :Ayes—3, Noes—47. The 
motion was negatived. 

II. RKTENTION OR OMISSION OF CONCLUDING WORDS 

OF StJB-SECTION (1). 

Mr. Chairman. The further words, thereafter, are : 

at any inquiry <yr trial in or respect of any offence under investigation 
at the time when suck statement was made; ” the proposal now is that aU 
those words be omitted. 
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13. Sec. 172, Cr. P. C. would remain unaffected — Hon. Dr. Main 
Sir Muhammad Shaft : “Sir, with your permission. I should like to say a 
few words. My honourable friend, Mr. Seshagiri Ayyar. and other Honour¬ 
able gentlemen having agreed to the retention of the concluding words in 
this clause, we have, as must have become clear from the division which 
has just taken place, agreed to the retention of the words “ for any purpose ” 
mstead of “as evidence;” and I understand the position now to be that 
Honourable Members are prepared to accept the clause as it originally stands 

in the Bill. But I must make it clear that this will not in any way affect the 
provision embodied in section 172. 


Mr T. V. Seshagiri Ayyar i Subject to any further amendment. 

Hon. Dr Mian Sir Muhammad Shaft .■ Yes quite. / 

14. Reasons for omission of concluding words.— Afr. K. B. L. 
Agnihotri : My reasons for moving for the omission of those words are. Sir. 
that It may happen that an unscrupulous police-officer may know that a 
s^tement made by a certain witness before him is not admissible for the 
offence under investigation at that time, but may be admissible in respect of 
some other offence that may be before him but may not be under 
investigation at that time and with this knowledge this unscrupulous police- 
officer may record that evidence which, as the clause now stands, will make 
It admissible later on. This would be a very real danger if we allowed the 
cause to stand as it is. The Honourable the Horae Member said if an 
unscrupulous police-officer were to behave in this way, why should he not be 
prosecuted. That certainly is a real difficulty and if the Government were to 
make special provision to that effect, that in the case of a police-officer 

making a false diary just as they have done in respect of section 32 of the 

Indian Evidence Act (?) such statements should not be admissible, it would 
1 think satisfy the purpose and solve some of the difficulties. 

Illustration.—I have known a case under the Arms Act in which a man 

renainTraf" Th'’" the transfer of 

certain arms. The police were investigating this offence-that is. his omission 

to report the rnatter to the police ; but under this offence they also recorded 

evidence in the same diary about the arm having been exported bvToth 

man from the Native State into British territory, without a licenS Tth " 

view to comprornise that man if the prosecution for omission to report fL'L 

If this c ause is allowed to stand, that evidence would be certainly admls bt 

and will create additional hardships. Therefore, it would be better if'h! 

clause were omitted and the Government might except the cas/ r i 

officers in the second sub-clause of sectiL 10^1 the. T 
amendment that- ^ therefore move the 


In sub-section (1) omit the words “ under 
when such statement was made. ” 


investigation at the time 
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Amendment put and lost.—Mr, Chairman : The question before the 
House is : 

“ That the words ‘ at any inquiry or trial in respect of any offence under, 
investigation at the time when such statement was made ’ be omitted from 
sub-clause (1) of clause 33. ” 

The motion was negatived. 

HI. ALLOWING INSPECTION OF STATEMENTS TO ACCUSED 

AND THE SUBSTITUTION OF “ SHALL » FOR “ MAY ” 

IN PROVISO. 

15. Amendment proposed. Mr. K. B. L. Agnihotri : ** Sir, I beg 

to move that : 

In clause 33 in the proviso to sub-section (1), insert the words, *allow 
inspection to the accused and * ; after the word ' shall ’ omit the words * may 
then if the Court thinks it expedient in the interest of justice’, and omit the 
words ‘ if duly proved’.” 

16. Reasons therefor.—“ Sir, the proviso as it stands in this Bill is 
to the effect that if the accused requests a Magistrate to go through the 
statements of certain witnesses before the police, the Magistrate shall go 
through the statements and if he finds that in the interests of justice a copy 
of such statements be furnished to the accused for purposes of the defence, 
the copy of the statements will then be given. Sir, the statements that 
are taken by the police are generally made in the absence of the accused, 
and the accused cannot be in a position to know the statements that any 
particular witness may have made before the investigating officer. It there¬ 
fore generally happens that though the accused knows nothing about the 
statements still he requests the Court to go through the statements and to 
find out if there was any contradiction, the Magistrate has thus to waste his 
time unnecessarily in going through those statements to find subsequently that 
the statements made by a particular witness before the police were exactly 
the same as he made before the Court. This procedure involves much waste 
of public time that could very well have been avoided had the statements of 
the witnesses appearing before the Court been supplied to the accused before¬ 
hand and the accused would then have found out for himself any statement 
contradictory to that made before the Court, and could then ask for per¬ 
mission from the Court to contradict that witness on that statement. I think 

the proposed amendment will be more wholesome and will save much of the 
public time than will otherwise be the case if the clause is allowed to remain 
as in the Bill. I therefore submit that the inspection of the statement ought 
to be allowed and with this view I beg to move that in the proviso to the 
same sub-section insert the words ‘^aMow inspection to the accused and. 

17 Magistrate’s reference to statements not satisfactory for pmposes 
of defence.-Ur. H. S. Gour : -Sir, I strongly support this amendment. 
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Honourable Members will observe that this clause has been the battle-ground 

for the last thirty years that I have been practising at the bar. In the old 

Code copies were furnished to the accused ; later on in the Consolidating Act 

this proviso was modihed and found its place as it does in the current Code 

of Criminal Procedure. Ever since this proviso was inserted I have had 

numerous cases in which I have asked the Judge or the Magistrate, as the 

case may be, to refer to the statements of witnesses made before police; 

he has looked at it and he says to me : I have referred to it and thus 

complied with the provisions of this proviso.” But I was none the wiser by 

Judge’s reference to the police diary, and the result was that I was not able 

to cross-examine witnesses with reference to their previous contradictory 

statements which in the appellate Court was a revelation to me, because when 

these very statements were read out I found in several cases that they were 

diametrically opposed to the statements made in the lower Court. I therefore 

submit that it is a perfectly innocuous provision which does nobody any good 

and is calculated to lead to a dereliction of judicial duty to say that the 

Judge or the Magistrate as the case may be shall refer to the statements made 

by a witness to the police, on a request being made to that effect to the 
Court. 

18. Points of view different.—“In the Statement of Objects and 
Reasons which heralded this proviso it was stated that as the statements of 
witnesses to the police were very inaccurate and were not taken down by 

persons accustomed to the recording of evidence, therefore, it was unsafe to 
treat them substantially and practically as pieces of evidence. On the other 
hand, it was pointed out that in a very large number of cases witnesses go 
back upon their own statements either because they are tutored to do so or 
because they feel that by going back upon their statements they will improve 
the case of the side they represent, and if the counsel for the accused 

exercises his power and asks the Court to refer to the case diary, the Court 

does not look at the case diary from the same point of view as the accused 
and his counsel. He has got certain things in his mind, the Court has got 
quite a different thing in its mind, and the result therefore is that the object 
with which this latitude was allowed in the present Code has been practically 
neutralized by reason of the fact that the Court is not bound to give a copy 
or to allow the inspection of the statements of witnesses made to the police 
on a request being made to the effect to the Court concerned. 

“ I therefore submit, Sir, that the insertion of these words in this 
provision, namely, “to show the statements to the accused and to allow 
inspection to the accused,” would be a salutary improvement and I hope 
the Honourable the Law Member and all his colleagues on the Treasury Bench 

will see the strength of our arguments and accede to tlie amendment pro- 
posed by the Honourable Mover.” 
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19. Why should statements be put behind the veil *1—Colonel Sir 
Henry Stattyon : “ Sir I also rise to support this amendment very strongly. 

Perhaps my experience of this proviso has not been as great as that of other 
Members of this Honourable House, but I have had a certain amount of 
experience in its working. The existing proviso has been absolutely useless. 
In many places it had been the habit for investigating police-officers to write 
in one book their diaries interpolated by statements of witnesses examined 
by them during the investigation. The diary is a sealed book in such cases 
to the accused ; yet under the prov’iso the accused is expected, by some 
j)rocess of divination which I cannot understand, to make a request to the 
Court to examine the statements of certain prosecution witnesses ; and then 
discretion was left to the Court to give him a copy of those statements 
for the purpose of cross-examination. Now in actual practice a date is fixed 
for the Sessions Court to begin its labours. It starts to follow the pro¬ 
cedure for trials laid down in this Code. I do not remember one single 
instance in 7 years’ work as a Divisional Sessions Judge in which I was ever 
asked to delay the trial so that copies of these statements might be prepared 
and handed over to the accused. The thing was really unworkable. What 
I found it necessary to do and what I dare say a great many other Sessions 
Judges have found it necessary to do, was, where the witness’s statement in 
Court differed widely from his statement made at the police investigation, 
to ask him questions on it myself. Well, that is not carrying out the section. 
The clause which is now proposed to be substituted is no better. Once 
again, it leaves the initiative in the matter to the accused person who knows 
nothing whatever about the contents of the statements recorded by the 
police. I have never been able to understand why these statements, which 
in a proper investigation should be recorded quite separately from the case 
diary but which are not so recorded in many cases, why the statements should 
be put any more behind the veil than that important document—the first 
information report. 

20. Statements to be recorded separately from diaries and shown to 
accused.—“ They are merely statements made by witnesses in the course of 
an investigation—sometimes they are made publicly, sometimes they are made 
very privately. But they are there, whatever they are worth. Why not let 
the accused person see them and then, when he finds that certain of the 
prosecution witnesses have gone right away from what they said to the 
police, let him have copies and leave the cross-examination to him and relieve 
the Sessions Judge or the Inquiry Magistrate from the duty of cross- 
examining the witness. Therefore, I urge that this amendment is entitled to 
the support of the House. It asks for nothing more than this that these 
statements which are recorded and should be recorded, apart from the diary, 
may be shown to the accused in order that he may be in a position . . . 

JOr, Mian Sir Muhaw/mad Shaft. : Shall be shown, not may be show^f 
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21. Statements influence decisions as diaries do.— Colonel Sir Henry 
Sianyon : ** I still think that he ought to be allowed to inspect these statements 
because there is no question that they do influence decision. Section 172, 
clause 2 refers only to diaries but Courts and Judges who look at these 
diaries under the clause, though they do not use them as formal evidence, are 
still very much influenced in their judgments by what is written there in the 
form of statements of witnesses. Therefore. I think that this amendment 
ought to have the support of the House.” 

22. Courts ought to be allowed discretion.— Hon, Dr, Mian Sir 
Muhammad Shaji : “ Had the Honourable Mover chosen to move an amend¬ 
ment to the effect that just as the Court is given a discretion to allow copies 
of these statements being furnished to the accused, similarly it maybe allowed 

discretion to allow inspection that would have been quite a different matter,_ 

a position with reference to which possibly the Government would have been 
prepared to meet him halfway. But as he makes it obligatory on the part of 
the Court to allow inspection, I regret that the Government cannot accept 
that proposition. It seems to me that in case of this kind the Court ought to 
be allowed discretion, for these statements really are not part of the judicial 
record at the trial. Of course, if they were part of the judicial record at the 
trial, every accused person would be entitled as of right to demand inspection 
and to demand copies. But when these statements do not form part of the 
record at the trial but form part of an entirely different record, record prepared 
by the police during the police investigation, it is only where the Magistrate 
thinks that in the interests of justice the accused ought to be furnished with 
copies or ought to be allowed inspection that the Legislature ought to allow 
him that discretion ; but to make it obligatory on the part of the Magistrate 
to allow inspection, I submit, would be going beyond what is required by 
justice as well as by the equities of the case.” 


23. Important to know what witnesses stated in the first instance._ 

R. B., C. S, Subrahmanayam “ The accused or his adviser believes that the 
witnesses at that time, (i. e., in Court) have improved their story, or to fit 
into other circumstances, are giving an altogether different story from what they 
told the police at the earlier stages, that is, before they had time to cogitate, to 
think and to find out the consequences of their statements. That is they 
make their story fit in with other circumstances, from the unimpeachable 
circumstances, which have transpired. Now those are the conditions in which 
often times an accused person is placed. Then it becomes very important and 
material to know what these witnesses had in the first instance told the police 
and It is then that an application is made to the Magistrate to see the originals 
that is the statements where these depositions are recorded. Now lookin^F at 
that position I think in the interests of justice an accused person must have 
the right, not as a matter of discretion of the Magistrate, to see what is it in 
black and white made at very early stage, when there was no opportunity to 
. coach up the witnesses or to improve or to embellish their statements. 
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24. Nothing is lost—only veracity of witnesses judged. —“ Now I 
ask, apart from all technicality and apart from other arguments, is it or is it 
not fair to give the accused person a chance, as much chance as the prosecu¬ 
tion has at that stage. Now what is the harm ? If your policemen have 
been doing their duty honestly what is the harm in telling the accused what 
they have done ? Should the law be made enacted in a manner to shield a 
slovenly policeman or a dishonest policeman or an over-zealous policeman ? 
Why should you give that opportunity ? I say nothing will be lost. Justice 
will not suffer if you show the accused person the earlier statements recorded 
in writing by the policeman who made the investigation of the offence and if 
those witnesses have swerved from what they had said substantially, well the 
Magistrate or the Court will be in a position to judge of their veracity. If the 
swerving is slight in some matter of minor detail, then also the Court will see 
that the change is not of substance. Therefore, it seems to me and on grounds 
of ordinary justice, it is fair, that the accused person should have the right, 
not merely at the discretion of the Magistrate which will vary and which we 
have never found exercised properly on occasions like this, to inspect these 
statements. 

25. Judges do not take the trouble of reading statements. —“ Now, 
Sir, I have for a large number of years had direct experience of trials and 
inquiries. I know this was one of the sore points in every magisterial inquiry 
and in every Sessions trial. Some Judges used to read these diaries, those who 
had some patience. These statements are recorded in the vernacular. Most 
of the Judges are not able to read the originals in the vernacular. They 
would not therefore take the trouble to read these early statements ; and to 
ask a Judge to read those statements and then tell me whether in the interests 
of justice I should get it or not is too much to ask of a Judge in the hurry, 
in the hustle and in the pressure of a trial. You cannot ask a Judge to read 
all these illegible manuscript documents and tell you whether they are impor¬ 
tant or not. You cannot ask that. Therefore, I think this provision has been 
very considerably misused. The accused person, till a very very late stage, 
is not in a position to know what the materials against him are,—and what is 
the good of a trial like that ? And what happens ? Justice fails in the original 
Court and in the appellate Court, by the help of counsel and others there, 
things are raked up, re-trials ordered, or convictions are upset, and all this 
delay and all this annoyance and worry is caused. Therefore, I think in the 
i nterests of justice it is better to give this right to the accused person. 

26. Statements would be recorded more carefully in future confi¬ 
dential document could still remain so.— “ There is one other argument 
which I feel strongly, and it is a strong argument in support of this request, 
and it is this : you will make the policeman write down, take down stateme^s 

with greater care ; he will not write them out in an indifferent manner. He 

will know that these statements will be brought up before the Magistrate and 
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therefore in taking down these statements he will take them clown with care, 
with precision. And what happens now in these times ? Things are mixed 
up ; there is one paragraph of the statement, and two or four paragraphs of 
information, opinion and suspicion,—and all to the prejudice of the accused 
person. And when the Judge reads it all, he naturally gets prejudiced against 
the accused because there are so many things against him which cannot be 

evidence in a Court, embodied in that diary. He is told, the accused is a 

notoriously bad man ; he is a great gambler. All these impressions are 

formed. So it is a salutary thing if you will allow, as a matter of right, the 

inspection of these documents, for then the police will enter in these statements 

only useful matter, and if they have got opinions and impressions, they will 

record them in another place, and so the two will be separated, and what the 

accused gets will be a mere statement. What is a confidential document will 

be a*confidential document and no inspection of it will be claimed. It will 

work in the interest of the efficiency of the police, for the integrity of the 

work and also it will save a lot of unnecessary worry and annoyance to the 
accused.’* 


27. Change ‘ Shall ’ into ‘ May.’—Mr. J. Chaudhuri.—\ venture to 
make a suggestion which will cut short this discussion,—that ‘shall’ should be 
changed into ‘may.’ [Further discussion adjourned^. 


IV. DISCUSSION RESU.MED—./anuari/J52d). 

28. S. 162 in Code of 1882.— Misapprehension removed.— Mr. H. 
Tonkinson. (Home Department) : Sir, I think it is advisable in the first 
instance to endeavour to remove the misapprehensions which have been 
disclosed in the debate which has already proceeded on this amendment. 
Clause 33 proposes to substitute a new sub-section for the sub-section ( 1 ) of 
section 162. That, Sir, is one of the most important sections in the Code of 
Criminal Procedure, not only from the point of view of the investigation of 
offences^ but also from the point of view of the proper prosecution of offences, 
particularly, if I may say so, in our Magistrates’ Courts. Now, Sir in the 
course of the debate, my Honourable friend. Dr. Gour, said that “under the 
old Code copies of these statements were furnished to the accused ; later on 
in the Consolidating Act this proviso was modified and found its place as it 
do es in the current Code of Criminal Procedure.’’ He was referring. Sir, to 
the Code of 1882. Section 162 in that Code ran as follows • 


“ No statement other than a dying declaration, made by any person to 

a police-officer in the course of an investigation under this cLpter shall “f 

reduced to writing, be signed by the person making it or be used ti ’ 

against the accused.” ® evidence 

I am aware, Sir, of the different rulines under that oo l 

clear that Dr. Gour was not quite correct in suggesting that it e^es ^ " 

the the right to ob,.i„ oop,,. .pg " S*™ 

by ..li th. p„„„t Codo, ...d deidlng noT^h 7h*‘ 
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proviso inserted by the Lowndes Committee in lieu of the proviso to sub¬ 
section (1) of that section. 


29. Obj ect of proviso in S. 162, —‘‘That proviso. Sir, introduces a 
difference in the ordinary rule of evidence regarding the use of previous state¬ 
ments made by witnesses. Generally speaking, they may be used not only for 
corroborating the evidence of witnesses in Court but for discrediting the 
evidence. The proviso in the Code of 1898 and the proviso in the clause as 
drafted by Sir George Lowndes’ Committee restricts the use of these state¬ 
ments to the purpose of impeaching the credit of a witness produced for the 
prosecution. 


30. Police diaries excepted.—“I want also, Sir, to impress upon the 
House that we are dealing here with statements recorded by the police-officer. 
We are not dealing with the police-diary. Police diaries are dealt with under 
section 172, and in the police diary the police-officer day by day enters his 
proceedings, setting forth the time at which the information reached him, the 
time at which he began and closed his investigation, the place or places visited 
by him and the statement of the circumstances ascertained through his investi¬ 
gation. That, Sir, is a different thing entirely to the statements which we are 
now dealing with. In the police diary there may be the purport of the state¬ 
ment of a witness to the police, but the record of the statement will not 
usually, or ought not to, be contained in the diary. 

31. Answer to objectors :—(i) To Honourable Mover, —“ The whole 

ground, therefore, of his amendment, as stated by him, is that the present 
procedure involves a waste of time. I submit, that in the circumstances of 
India, in view of the prosecuting agency which is usually available to our 
Magistrates, it is most necessary that the Magistrate should refer to these 
statements. It is his duty to do so ; that this is the only way in which he 
can find out what the witness is able to testify to, and it is the only way in 
which he can be sure that he is conducting the trial properly. I think, there- 
fore, Sir, that we may at once neglect this argument.” 

(n) To Sir Henry SUnyon.—^^ He stated that he did not remember one 
single instance in seven years’ work as a Divisional Sessions Judge in which 
he was ever asked to delay the trial so that copies of these sta ements might 
be prepared and handed over to the accused. As regards that suggestion. 
Sir, I will merely remark that in my own experience I have used the provisions 
of the proviso and I am sure that must be the experience of the persons in 
this Assembly who have experienced as Magistrates or as Sessions Judges . 

{Hi) To Dr. 6?o«r.—“ We must remember, as I have said already, that 
we have here a modification of the ordinary rule of evidence as to the use of 
previous statements and I submit. Sir. that it is impossible for us to prowde 
in the Code that it shall be compulsory on the part of the Magistrate to al ow 
to the accused person inspection of these documents in every case. e 
refer. Sir. to the remarks in the report of the Select Committee on the present 
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section 162—1 mean the Select Committee which sat on the Code of Criminal 
Procedure Bill which became the present Code of 1893, They said : 

“ In the first place, it is essential in the interests of public justice that 
the sources of police information should be kept secret. If the names of 
informers or detectives and the nature of their information be disclosed the 
detection of crime would be seriously crippled.” 

32. Detection of crime should not be crippled nor sources of infor¬ 
mation disclosed.—“ Well, Sir, does this Assembly wish to cripple the detec¬ 
tion of crime I am sure that the answer is ‘No.’ But if this amendment in 

the form in which it has been movd is carried, I shall submit that we shall 

be going a long way towards crippling the detection of crime. These state¬ 
ments, Sir, are the statements of a witness, a portion of them may be of use 
to the accused, it may be in tne interests of justice that he should see them 

in order to be able to discredit the statements made by witness in the Court 

afterwards. But, Sir, they may contain all sorts of the other information. 

Why do we have that provision in section 125 of the Indian Evidence Act 
which says that : 


“ No Magistrate or poHcc-officer shall be compelled to say whence he 

go any information as to the commission of any offence,” 

** sources of police information may well. Sir, be contained within 
le four corners of these statements, and we cannot therefore amend the Code 
so as to require that in all cases the accused person shall be able to inspect 
lese statements, I agree. Sir, that in cases such as those referred to by Dr. 
our, the intention of the present provision in the Code is that, if it is in the 
interests of justice that the accused should be supplied with a copy, and unless 

there IS some paramount reason against this course being taken, the Court 
ought 13 supply a copy of the statement. I hope that most Courts would 

do that at the present time without requiring any amendment of the provi¬ 
sions in the proviso,” 


33. Proposed provisions,—“ But in order to meet the wishes of the 

Mover of this amendment and of those who supported him, I would suggest 

that in heu of the present amendment the following amendment should be 
made, viz,. 


“ That in clause .33 in the proviso of the proposed new sub-section 162 
for the words beginning with ‘may then’ and ending with ‘ in order that any 
part of such statement,’ the following be substituted namely : 

shall then direct that the accused be furnished with a copy of such 

part, if any, of the statement as the Court thinks it expedient to furnish in 

the interests of justice in order that such part,” 

and so on. {Dr. H. S, Gour : “ That is no good at all ” 
out the proviso as it will stand : ’ ' 


I wii’ read 
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“ Provided that, when any witness is called for the prosecution in such 
inquiry or trial whose statement has been reduced into writing as aforesaid, 
the Court shall, on the request of the accused, refer to such writing and shall 
then direct that the accused be furnished with a copy of such part, if any, of 
the statement as the Court thinks it expedient to furnish in the interests of 
justice in order that such part may be used to contradict such witness in the 
manner provided . . . {Dr. Nand Lai : “ I do not think it will 

serve the purpose.”) 

34. Reasons.—“ That, Sir, meets entirely any substance that there is 
in the arguments which have been adduced in favour of the amendment now 
before this House. We must, Sir, retain for the Court the power of deciding. 
It is impossible, Sir, for us to provide in the Code that these statements shall 
in any case be given over to the accused. That would be the result of the 

amendment proposed.” 

35. Normal course.—“As soon as any witness appears, the accused 
will ask the Court to refer to the statement. It will be the normal course ; 
it will be done every time, and then the Court is bound to hand it over. 
That, Sir, I submit, would entirely cripple the detection of crime in this 
country. ( Voices ; ‘ How ? ’) because as I have said already these statements 
not only contain statements which may be of value to the accused person but 
they will also contain all sorts of other information. (Or. H. S. Gour : “ That 
is part of the case-diary ”) ; (Or. Nand Lai : “ Confidential reports are quite 

separate.”) 

36. Further amendment.—“I should propose, with your permission. 
Sir, the following amendment also; 

“ That in clause 33 to the proposed new sub-section (1) of section 162 
the following proviso be added, namely : 

“ Provided further that the Court may in the course of the inquiry or 
trial send for the record of any such statement and may use such statement 
not as evidence in the case but to aid it in the inquiry or trial.” 


“ We propose. Sir, that this should be included in section 162 rather 

than in section 172 which was suggested by my Honourable friend, Mr. 
Seshagiri Ayyar, because section 172 refers to the diary, and this section 
which refers to the recorded statements taken down by a police-officer is the 

proper section in which to provide for this provision.” 

37. Witness actually in the box—wanted his previous statement to 
discover contradictions —Bahadur T. Rangachariar— 


“ Sir, let us remember where we are and what the matter is. We are 

now in a Court of Justice. The police have passed the stage of •"^t.gabon 
of the crime and placed the accused before the Court; and as ^ ^ 

under this section the witness is actually in the box. , mark the words pro 
vided that when any witness is called for the prosecution. etc.,-then only 
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this question arises.' Therefore it is not the detection stage which my 
Honourable friend has in view and which he is so anxious to safeguard. 
The detection stage is already over; we have now come to the prosecution 
stage. The police are in possession of evidence which they place before the 
Court, and this witness is actually put in the box against the accused person. 
And what is wanted ? His previous statement recorded by the police. 
For what purpose ? In order to see if he has made contradictory statements.” 

38. Accused a better judge—“Sir, it is admitted in the section as it 
stands that it will be useful for the accused that these previous statements 
shall be available to the Court, but what the seciion now lays down is that 
the Court is to determine whether it should allow a copy to be given or not. 
Sir, those of us who have to practice in the prof- ssion know how little the 
Courts know as to what the accused wants. The accused is the man to judge. 
He knows his line of defence; he knows what the weakness of the prosecution 
witness is. He knows best how to deal with the previous statement made 
by a witness in the defence. How is the Court in a position to judge ? 
The Court is not in possession of the full facts of the case. The prosecution 
has just begun ; the prosecution witnesses are being examined. The Court 
does not know what the case of the accused is and what his evidence will be. 
Therefore the Court is called upon to do a thing which it is humanly difficult 
for any human being to perform. Therefore I say this a futile provision.” 

39. Magistrates want the good will of police—justice wanted, not 
convictions.—“ And it is not only a futile provision. In this country as we 
know all executive and judicial functions are combined in the same individual 
and Magistrates depend for their promotion and livelihood on the goodwill 
of the District Superintendents of Police, and also on the District 
Magistrates. Sir, what is the meaning of leaving this discretionary power in 
the hands of Magistrates like that ? I can understand Sessions Judges being 
entrusted with discretionary power like that, they are only concerned with 
justice. We, Sir, in this Legislature are anxious to promote the administra¬ 
tion of justice. Courts do not exist merely to secure convictions ; Courts 
exist to promote justice. Let the accused have full opportunity, “ 

40. Objections answered.—“ What is it after all ? Here is a public- 
officer—a policeman is a public officer—who records a statement from a 
witness. It is that statement which is asked for. How is it going to 
prevent a detection of crime I fail to see. That is the substantial argument 
used by Mr. Tonkinson, because the accused looks at the previous statement 
of a witness. Is it my Honourable friend’s contention that the witness in 
the box has made statements not relating to the case—about some other 
crime ? Is it that the witness has not made statements with reference to the 
crime under investigation, but has been called upon to make statements 
irrelevant to the crime ? Then, Sir, if that is the practice, the sooner that 
practice is abandoned, the better, and this will be the best method of having 
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that practice abandoned. Let all statements be confined to the particular 
case concerned. Why should the police go about hunting for information 
about other cases from witnesses connected with the crime ? Therefore I 
fail to see how detection will suffer. ” 

41. The real secret.—“My Honourable friend referred to section 
125 of the Evidence Act. I fail to see what that has got to do with it. 
We are now concerned with the previous statement of the witness, not with 
the source of knowledge of the policeman or the officer. It is not a question 
of the accused trying to ferret out information which the policeman may 
know. This is a record made of this man’s statement who now comes 
forward as a witness. What the prosecution will be afraid of is that this 
man has made a contradictory statement beforeh md and they will carefully 
suppress it. They do not want the accused to know what this man has said. 
That is the real secret of the opposition of the police in many cases to showing 
these statements to the accused person. Therefore, Sir, justice suffers by 
this provision remaining as it is. It is a futile provision to entrust this 
discretion to the hands of Magistrates who are not judicial officers pure and 
simple. Therefore, Sir, I think this right ought to be given to the accused 
person, and I strongly support the amendment. ” 

42. Confusion between S. 162 and S. \12..—Sir Henry Monctieff Smith : 

♦ 

‘ I still see some indication that there is some confusion in the minds of 
Honourable Members with regard to these two matters, sections 162 and 172. 
Members are freely talking about diaries. S. 162 does not deal with the diaries. 
Do let us get that point clear in our minds. Members have talked about 
diaries being shown to the defence. Section 172 lays down what the diary 
contains : (5. 172, cl, (/), Cr. P. C. read out). 

43. Statements quite apart.—“ Now the statement of the “ circums¬ 
tances ascertained through his investigation ” will mean the purport of the 
evidence that he has received from the witnesses ; it won’t be the statement, 

certainly not the statements recorded under section 161 of the Code. Now 

we are not concerned in this case with showing the defence the diaries at all. 
These are statements recorded in full and verbatim, quite apart from the re¬ 
cord of his proceedings which the police-officer makes in the diary. 

44. Procedure—waste of time, practical difficulties.—“ Now what 
Mr. Agnihotri’s amendment of this clause contemplates is this. A case comes 
before the Magistrate. A prosecution witness is called. That is how the 
proviso begins. A prosecution witness is called and the Court hands the 
defence his statement. This is to be obligxtory and is to take place on 
every occasion on which a prosecution witness is called. That will be some¬ 
times on the average 25 times a day in every Magistrate’s Court ; the Court 
will hand across this statement. (Mr. K. B, L. Agnihotri : “ No ) My 
Honourable friend says No. He has not the slightest idea of the_ amount 
of criminal work our Magistrates have got to get through. If they take up 
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twelve cases a day, and two witnesses per case is not an extravagant number 
to allow, I say and I repeat that some 25 times a day the Magistrate will 
have to hand over to the accused a copy of the statement which has been 
made by the prosecution witness who is being called at that moment and 
who is stepping into the witness box. Now, Sir, what will be the effect of 
that ? The police will know that this is going to happen. 

45. Relevant or irrelevant matter in the statements.—They record 

what the witness says to them. What the witness says may be relevant or 
it may not. T^Iy Honourable friend, Mr. Rangachariar, said that everything 
that a witness said, or everything that is recorded is relevant and, therefore, 
the accused should have it. Now, Sir, is the ordinary investigating officer 
so familiar with the law of evidence that he knows what to record and what 
not to record, which statements made by the witness are to be relevant and 
which are not ? He does not know. Sir. He takes down everything that 
is said to him by the witness hoping that there be something which, 

though for the moment he cannot see the relevancy of, will aid him in his 
investigation. Now the police officer, as I say, being in the habit of record¬ 
ing this statement in full, will say to himself “ if I put the witness into the 
witness-box, the whole of his statement will have to be handed by the Court 

to the defence. ** What is goipg to be the effect of that ? 

/ 

46. Police-officer may not record separate statements at all.— 
“ Honourable Members will find that there is no provision in the Code which 
makes it compulsory for a police-officer to record a statement in writing. 
Section 161 gives the investigating officer power to examine witnesses orally. 
If the statement is of any importance he records it in writing ; if it is not, 
there merely goes down in the diary a record that such and such a witness 
was examined and corroborated another witness, or just tlie purport goes 

^into the diary. If these statements are all going to be made available to 
t :he defence, every word of them, the police-officer will say “ If I am to 
^ lisclose to a particular accused person all the sources of my information I 
shall record nothing ; I shall merely put into the diary a bare purport of 
what I have discovered from examining a witness under section 101.** The 
defence will get nothing, the Court will merely get the assistance under 
section 172 of that brief record : the Superintendent of Police will be prevented 
from checking thoroughly the work of his subordinate investigating officers ; 
the diaries will not be of much help to him, to the Court or to the accused. 
That is the first effect. Twenty-five statements handed over by the 
Magistrate daily to the defence to use or not to use as they think fit. 

47. Magistrate’s discretion—a better thing.— “ Surely, Sir. this 

House will realise that the present system, where discretion is left with the 
Magistrate, is much more convenient and tends mucli more to the speedy 
administration of justice. Cases will be intolerably delayed when the witness 
is put into the witness-box and the defence pleader says : “ Give me ten 
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minutes : I want to read this and see what I can get out of it. ” The 
duration of every case will be prolonged and, if you go by the figures of 
cases that Magistrates try, the delay in the disposal of criminal cases will be 
intolerable. 

48. Legislature not meant for securing acquittals.—Mr. 

Rangachariar said that Courts do not exist merely for the purpose of 
securing convictions. I would seriously ask this Assembly to put it to 
itself whether the Legislature exists merely for the purpose of securing 
acquittal.” 

49. Police must place their cards on the table— Mr, Pyari Lai ,— 
If the police-officer investigating a case does his duty, he records the 
statements made to him. Having done so, what is there to hold those 
statements back from the accused. It is perfectly plain that the police must 
place their cards on the table. If they have done their duty, they have 
nothing to fear ; but what I know happens, especially in the mufassil, is this. 
It is all very well in the abstract to say the Magistrate shall in every case 
exercise his discretion. 

4 

50. Anari Magistrates under the thumb of police. —But I know, as 

a matter of fact, that they do not, especially in the mufassil, where you have 
a number of Honorary Magistrates, who to use an Urdu expression are Anari 
Magistrates, that is to say, they are perfectly ignorant. I happen to be an 
Honorary Magistrate myself, and therefore, I have the courage of my convic¬ 
tions to say before the Assembly what I generally notice. These Magistrates, 
Sir, are under the thumb of the police. (Mr, R. A. Spence : “ Are you not 

an Honorary Magistrate ?”) Are there no exceptions. Sir ? In the mufassil 
what happens is this. When the police chalan a case they consider it to be a 
point of izzaU they consider it to be a point of honour, with them, that the 
man whom they have sent up should be convicted. For this purpose they 
bring pressure to bear on the Magistrate and if, unfortunately, he is an 
Honorary Magistrate, a kind of pressure which he is not able to withstand. 
The result is that this provision in the law that a Magistrate is allowed a dis¬ 
cretion remains a dead letter. Sometimes, when the Magistrate is a mild 
sort of a gentleman, he smiles at the request of the counsel for the defence 
and says : » Yes, I will go into it.” and in the end you find he has not done 

so and that you have trusted to his mere word. As the saying goes : “ It is 
much better that 100 guilty men should escape rather than that one innocent 
man should suffer.” What I submit is that the Magistrates and the Courts 
exist for the purpose of doing justice, and no matter what amount of time they 
have to spend over it they must do their duty. 

51. Magistrate’s inconvenience—admitted—“Ido not quite realise 

what the Honourable Sir Henry Moncrieff Smith means by saying that it 
would mean any amount of inconvenience to the Magistrates who have got 
very heavy work. There may be 80 witnesses that they have to go through 
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and if they are to supply copies, how will they get through their work ? That 
is all very well, but if they are there, they must do their work properly, 
whether it takes them two days or a week, they must get through it, because 
it may be a matter of life and death for the person who is standing in the 
dock of an accused. 


52. Statements useful in other respects than for contradiction alone. 

— I submit, Sir, that these statements made to the police are not only necessary 
for the purpose of contradicting witnesses who appear before the Court, but 
they are very important in other respects, and I say this from my experience 
of the last 40 years both on the Bench and at the Bar. You find a particular 
witness comes before the Court and deposes to a certain state of things. The 
private information of the counsel for the defence is that this witness is not 

speaking the truth and that this witness said something very different before 

the police, and that this witness was procured 8 or 10 days after the actual 
occurrence and at the instance of the accused’s enemies. Now, how are you to 
clear up those points ? The man may say exactly what he has said, but he 
has said so to the police 8 or 10 days after the crime, whereas, if he were a 
truthful witness, he ought to have been present when the police-ofticer went 
to investigate the crime on the same day. We also want to know whether 
this witness has come forward of his own accord or whether some pressure of 
the kind suggested by the accused has been brought to bear on him. 


Now will not these things matter very seriously in deciding as to 
whether the witness is credible or otherwise, and therefore from all points of 
view I do not see any purpose in the Government withholding those police 
papers from the accused at the time when he is put on his trial.” 


53. Government objections answered—3/r. P. P. Ginwala~(i) Incon¬ 
venience,—^* The last speaker on behalf of the Government made the remark 
that It would be extremely inconvenient if on every <,ccasion a Magistrate had 

to give a copy of a witness’s statement as he was being examined in Court. 

I do not understand what he means by that argument at all. Why does he 
suppose that, if the Magistrate is deprived of this discretion and if the furnish¬ 
ing of copies is made obligatory, copies will have to be (furnished) as these 

witnesses are produced in Court, The accused can apply for copies of state¬ 
ments made before the police in the same way as he applies for copies of 
evidence, in the ordinary way.” 


Mr. H. T. Tonhinson 
by the prosecution ? 


What is the position if any witness is not called 


Mr. P. P. Ginwala.—“ That is so, no doubt. But before the ease 
actuaUy commences a list of witnesses is drawn up and filed on the record as 
the Honourable Member (Sir Henry Monorieff Smith) must be aware bS 
even if there is a certain amount of inconvenience involved in this it will T 

.y=u„d. I see „c objection „h.t,.ov„ to ,h. o„pi„ betas turnl.bid 
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soon as the police have made up their minds as to what witnesses they are 

going to call. True the prosecutions are conducted in the lower Courts in 
the most perfunctory fashion. The police do not know what witnesses they 
are going to call. They call them as they require them, so to say. But if the 
furnishing of copies was made obligatory, it would be incumbent on the 
police to make up their minds before the case begins in Court as to which 
witnesses they are going to examine, and as soon as they have made up their 
minds it would be quite convenient to furnish copies to the accused if he 
applies for them. 

Now, Sir, is it worthwhile running so much risk in order that some 
time may be saved to the police and to the Courts—for that is what the argu¬ 
ment amounts to.” 

(ii) Relevancy or irrelevancy in statements. —Another argument put 
forward by the last speaker on behalf of Government was that the police do 
not know what is relevant and what is irrelevant when they take down a 
statement. Well, I say if the police is so incompetent, change it. They ought 
to know their business and because they do not know their business that 
should not be an argument. When they are investigating a case, they must 
know what facts are relevant and what are not; and supposing a fact that is 
irrelevant is recorded by the police, what injury it will do to the prosecution 
that an irrelevant fact gets into the hands of the accused. If the accused 
were entitled to obtain copies of statements, there would be a certain guaran¬ 
tee that the police would do their work in a more efficient manner, would be 
more careful, would be more honest; and it would certainly lead to the puri¬ 
fication of police administration. 

(lii) Not obligatory for police to record statements, —“ Then it was stated 
that it was not obligatory on the part of the police to record statements. 
What police-officer is going to run the risk of keeping in his memory a state¬ 
ment which was orally made to him ? He will never be able to get a convic¬ 
tion He knows his business too well to run that risk ; for a witness may be 
examined by him to-day and may not be produced in Court for a month. Is 
the police-officer going to take the risk of his forgetting or remembering what 
that witness stated ? He is bound to take it down for his own protection and 
for the protection of justice. A statement which ought to be taken down 
under section 162 cannot be entered in the diary alone. He must take down 
the statement in the ordinary way. In addition to that, he has to summarize 
it down in the diary. The diary is more for the guidance of the police them¬ 
selves, whereas these statements are more for the guidance of the Court, and 
he cannot impose on the Court by transferring to the diary what he ought to 
have recorded in another place—that would be thoroughly dishonest—to record 
statements in the diary in order to prevent the accused from knowing what a 
particular witness stated. There is also another reason. He has got to have 
a certain guarantee that a statement made to the police will be adhered to by 
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the witness when examined in Court. And where is the guarantee if he does 
not take the statement down ? For his own protection he has got to take 
the statement down. If the prosecution is prepared to take the risk of the 
statement not being taken down, the accused is prepared to do so likewise.’* 

54. Facts and figures negative Magistrates* subordination to the 
thumb of police. — Hon. Sir Malcolm Hailey — “ I shall illustrate to the house, 
by one of the best methods of testing the truth of such statements, i. c.y the 
extent to which our Magistrates are under the thumb of the police. I assume 
that where you have a highly developed police system the police must have 
all the greater authority over Magistrates, and you would in such circumstances 
secure, if the charge is true, almost universal convictions. Now take the 
figures for a single year in one province, Bombay. (J/r. K. Ahmed : “Take 
Calcutta’*). My case would be even stronger in Calcutta. Out of 2,70,735 
persons who were under trial, these extremely subservient Magistrates only 
convicted 1,25,000 or under 62 per cent. Take the most serious classes of 
offences against person. 

Mr. T. V. Seshagiri Ayyar. —Where they all police cases, may I know, 
or cases on complaint also ? 

Hon. Sir Malcolm Hailey. —'fake the police cases only if you will—in¬ 
stance for offences affecting life—1,161- persons under trial and 443 convictions 
of serious hurt—25,000 persons under trial—2,000 convictions. This is the 
extent to which our IMagistrates arc under thumb of the police. 

55. Statements not recorded primarily to assist Courts or accused 

but for police purposes—police can incorporate statements in diaries.—1 
suppose he (Mr. Ginwala) holds the theory that the police only record these 
statements to assist the Court or the accused. That is not so. The statements 
are recorded mainly for the assistance of their own superiors in deciding on the 
necessity for, and for guiding, prosecution. It is true that the law by a some¬ 
what exceptional provision allows these statements to be used^ for challenging 
the credibility of certain witnesses ; but the primary object of recording these 
statements is not, as he suggests, that they may be used as any species of 
evidence before the Court ; they are primarily recorded for police purposes, 
"lhat we in India allow them to be used for the specified i)urposes provided in 
the Act, constitutes an usual procedure, confined, I imagine, to India aloiie. 
Do you in Knglish Courts have statements made before the police regularly 
recorded and utiiised for purposes of rebutment or conviction by tlie Court i 
Of course not, the law nowhere compels the police to record statements, and 
the exceptional procedure for the utilization of such statements as have been 
recorded for police purposes has only been introduced because such statements 
happen to be recorded ; it would be no act of dishoitesty at all if the police- 
officer did Tiof ,* the law does not direct him to do so 

Nor would it be an act of dishonesty on the part of the senior officers if they 
ordered that statements, instead of being recorded at length by police-officers 
were simply to be taken orally, and the purport given in their diaries. 
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56. Danger of placing whole statement before accused .—Illustration : 

_We were investigating a widespread conspiracy case which ended in the 

throwing of bombs. I believe that the approver’s statement to the police ran 
up to 40 printed pages. Certain accused were subsequently brought up in 
regard to one stage only of those transactions. It was a largely ramified con¬ 
spiracy which operated all over India ; one particular case was brought up 
before the Courts in regard to incidents which occurred at Lahore alone. Now 
I ask you—was the whole of that approver’s statement to be placed in the 
hands of the defence ? (A voice; “Yes.”) An Honourable Member says : 
‘Yes.’ I welcome his interruption as allowing me to show the absurdity of any 
such contention, It is obvious that if 3 ’'ou had placed the whole of the state¬ 
ment of the approvers as recorded by the police in the hands of the defence, 
you would have prejudiced, very gravely indeed, the possibility not only of 
conviction but even of arrest in other cases. You would have endangered the 
life of more than one informer, We could not wait in that case until we had 
traced the whole of that conspiracy with its many ramifications throughout 
India ; we prosecuted in the one section where %ve had the evidence. There 

must be many such cases. 

([>) Take a big dacoity case. Look at its development. The police do 
not know exactly in the first instance what to look for, what is likely to be 
relevant or irrelevant ; but thinking that their witness knows something about 
it, take down the whole of his evidence. It turns out to refer to a large series 
of transactions of a gang. I have known gang cases which have taken in the 
trial many months and have involved hundreds of accused and a vast series of 
transactions. Are you going to place, in the course of the trial of one small 
transaction only, the whole of the statement of a witness who made a statement 
referring to some 10 or 20 different transactions ? Is that a reasonable pro¬ 
position ? If you do demand this and if you secure this, then the inevitable 
result will be that the police will be chary of recording statements in this way. 
They will depend on a number of records in their diarieSt and there will be no 
statements available for the purpose which you suggest. In the alternative, if 
such statements are recorded and are placed in the hands of the defence, they 
will very gravely impede the course of detection. That is the point I wish to 

make against Mr. Rangachariar. 

57. Object not to secure conviction but protection of life and pro- 

“ We are, it is true, considering here the stage of prosecution : that is 
perfectly true. We wish as much as anybody here to give the accused every 
fair chance of rebutting the evidence against him. We are no more anxious 
that a sentence of conviction should be passed on an innocent man than any 
‘one else. But at the same time we must realise that, although we are^ now at 
the prosecution stage, yet there are cases, it may be many cases, in which 
to place in the hands of the defence a large number of statements, ranpng 
6ver a very considerable number of transactions, may re-act on the possibility 
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of detection of crime, may endanger the lives of informers, may allow other 
guilty men to escape ; and I do not think that anybody here seriously desires 
that result. If we are anxious to secure justice for the accused, we should be 
equally anxious to secure the protection of life and property by aiding as far 
as possible in the detection of crime.’* 

58. A compromise—discretion to be vested in Courts in special 
cases—and extracts only given. —il/r. W. 31. Hussarially. —I know, Sir, that 
very often these statements are very important and very often contradictions 
are brought to light, between the statements made by witnesses in Courts and 
the statements they made before the police, which have a considerable bearing 
on the cases themselves. But at the same time, I can imagine cases in which 
it would be extremely unwise and hazardous to allow them to take a complete 
copy. Yes, it may be in the interest of the accused to allow him to have 
copies of extracts from these statements, and that will lead to better justice 
being dealt out to the accused. But in every case to give a complete copy of 
the statement will be prejudicial to the interests of justice itself. 

Illustration. —For instance, if a person belonged to a secret society and 
he gave certain information to the police, and his statement was recorded, 
what would be the result if the statement is made public and the secret society 
learns how the police got at them through this particular individual. I think 
the result of such a course would be that in nine cases out of ten the man 
would be murdered immediately—and cases have occurred in which witnesses 
have been murdered. Therefore, it is no doubt not a very reasonable thing 
to allow the accused in every case to take complete copies of statements made 
by witnesses before the police. 

Specia cases, —1 see, Sir, however, that there are arguments for both 
sides. I quite admit that in nine cases out of ten it is very important that 
the Magistrate or the trying Court should allow copies of statements to be 
given to the accused, and more especially in ordinary cases. But in delicate 
cases and extraordinary cases it would be very unwise to allow the accused to 
have complete copies of these statements. I would, therefore. Sir, with your 
permission suggest a sort of a compromise between the two parties ; I would 
say, if the Government accepts that compromise, that in ordinary cases copies 
should be allowed to the accused, but if the Magistrate or the trying Court, 
for special reasons to be recorded, thinks it inexpedient to allow copies of sucli 
statements to the accused, he may have the power of refusing the same to 
him. I think a compromise of this kind would suit both sides, and ouglit to 
be accepted by the Government as well as by my friends on this side.” 

59. Ol^ection as to disclosure of 'other matters* answered—relegated 
to diaries. Mr. T. V. Sheshagiri Ayyar :—“ Ordinarily speaking, a statement 
recorded by the police must be relevant to the case which is to be put up against 
the accused. If there is to be any information regarding the origin of the 
crime, and regardingthe complicity of others in the crime, that matter would 
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probably go into the diary and not into the statement recorded for the purpose 
ef proving a case against the particular accused. If we make this difference, 
namely, that the statement must be confined as far as possible to the case to 
be charged against the accused, and any extra information that may be 
obtained during the course of the inquiry regarding the origin of the 
crime, regarding the existence of a conspiracy and so on, should find a place 
in the diary, there would be no difficulty in accepting the amendment. If, on 
the other hand, yon refuse to give the accused a copy of the statement, the 
result of it will be that he will have to be groping in the dark, he will not 
know what evidence has been given against him, and he will have, as point¬ 
ed out by i\Ir. Ginwala, to ask his counsel to put a large number of questions 
which will take more time of the Court than is necessary. Executive instruc¬ 
tions can be issued to the police to take down in the statement only such 
facts as are relevant to the case under inquiry and to relegate to th- diary all 
the information which will be required for the purpose of following up the clue 
and finding out where a particular conspiracy has been hatched and where the 

conspirators are to be found. 

60. Police will record statements, if acting honestly.—“ After all, the 
object of Criminal Procedure Code is to enable the accused to defend himself. 
It was stated by the Honourable Sir Henry Moncrieff Smith that the result 

of compelling the Court to give copies of the evidence will be that the police 

will only note down a very meagre statement and that would be of no 
use to anybody. Sir, I take it the police will be acting honestly,—that 
the police are not dishonest, I take it that the police, if it is good 
Avill be recording all the statements which have been made by a witness 
relevant to the inquiry and it is that statement which it is necessary for 
the accused to have in order to enable him to show that the witness has not 

been speaking the truth.” 


61. There are Magistrates and Magistrates and Courts and Courts. 
Dr Nand Lai “ Sir, the desire of the House, in the main, is that the dis- 
ere'tionary power of the Magistrate or the Court may be taken away and that 
a right may be given to the accused that he may obtain copies of the state¬ 
ments of those persons who have been called as witnesses against him in that 
prosecution. Now Sir, there are Magistrates and Magistrates and there are 
Courts and Courts. There is no doubt about it that some ISIagistrates are 
very efficient and very conscientious. But the Honourable the Home Member 
cannot deny the correctness of the proposition that there are some Magis¬ 
trates and some Courts who are not efficient and who do not perform their 
duties conscientiously. Now, the desire of the Assembly is that no room o 
doubt should exist and that those who are not efficient and are not conscie - 
tious may be made to perform their duties in a certain fixed manner. That 
L the real object of the House. The House is not prepared to say m a sweep¬ 
ing way that the whole judiciary is inefficient. That is not the object of the 

House. * * 
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Therefore, the fear which has been entertained by the Honourable 
Member seems to have been misplaced.’* 

62. Copies of statements of only those witnesses granted who are 
called.—The other ground which was advanced by him (Hon. Member) was 
that the police diary, for all intents and purposes, will be placed in the hands 
of the accused. In reply to that I may say at once, it will not happen at all. 
The accused will simply be entitled to obtain copies only of those statements 
in regard to which xvitnesses are called. He has not got the right to ask for 
copies of the statements of all the persons who have given answers to ques¬ 
tions put by the investigating ofYieer, (but) only of the statements of those 
witnesses who will be called by the prosecution. This proposition, therefore, 
Sir, will advance the cause of the administration of justice ; the witnesses who 
come before the police-officer investigating a case will realize their responsibili¬ 
ty, they will know that a copy of the statement which they are making before 
the police, can be obtained by the accused and they will be subjected to cross- 
examination ; they will consequently speak the truth and know that if in their 
depositions in Court there is any contradiction, that contradiction will be 
brought on the record under the provisions of section 145 of the Kvidence 
Act. They will therefore be induced to speak the truth. But in the present 
condition of the law on this behalf, they do not care ; they, in some cases regard 
themselves as irresponsible men who can make any statement they like. To 
my mind the procedure proposed now will improve the administration of 
justice and the statements recorded by the police oflicers will become more 
accurate. 

63. Waste of time, admitted but look at the advantage to accused.— 
“ The other ground, which has been advanced on behalf of the opposition to 
this amendment, is that it will be very inconvenient and the work of the 
Courts and Magistrates will be impeded. Of course there is some force in 
that : it will not be so convenient as it is now ; work will not be done so 
expeditiously as it is done now. But, Sir, consider the advantage which the 
Government will derive—an advantage of sterling worth ; for justice will be 
done ; there will be no room lor injustice. Is not that a good return, Sir ? 
Kven if two hours more are spent in arriving at the correct conclusion, I think 
that expenditure of time may be considered as worthwhile. So on the ground 
of convenience, or on the ground of expedition, I may say, the opposition 
has got no case. 

64. Approver’s statement w^ould not fall under section 162.—“Then 
the Honourable the Home Member took tliis exception namely, that this 
amendment will not be of any utility, because, confidential documents will be 
open to tlie public through the medium of that accused and most probably 
that will spoil the prosecution. In reply to that I may submit that the state¬ 
ment of the approver is recorded generally by a very responsible officer, the 
Superintendent or Deputy Superinicndent, and that is, if I mistake not, no 
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part of the investigation within the scope of section 161, Criminal Procedure 
Code. I think the Honourable the Home Member will accede to this conten¬ 
tion which I am placing before him in reply to his argument. In the second 
place, that statement is recorded before the Magistrate. So the statement of 
the approver wOl not, if I think aright, come within the purview of sec¬ 
tion 162.’» 

65. Statements may refer to other witnesses and other matters. M.r> 

i>. (Bom. Nom. Off) Sir, I venture to suggest that after this 

lengthy debate the question before the House has narrowed itself to two points 
of importance, (i) The first point for the House to decide is whether these 
statements recorded by the police can safely, in the interest not only of the 
accused but of other witnesses and of the maintenance of peace and order, be 
practically made public, and (n) if the House is of the opinion that this cannot 
be done, that such statements cannot without any restriction be made public, 
to what extent it should be permitted and who is to regulate it. Now, Sir, 
with regard to the first point, I trust that the House has listened with atten¬ 
tion to the remarks that fell from Mr, Hussanally. Mr. Hussanally spoke as 
a stipendiary Magistrate of many years’ standing and also as an Honorary 
Magistrate. He spoke as one having full knowledge of police methods. He 
said that in his opinion many subordinate Magistrates, especially of the lower 
grades, were at times unduly influenced by the police, and yet he said he could 
not recommend that any such statements should as a matter of course and as 
a matter of right be practically made public in Court, because of the grave 
danger involved to other witnesses in the case or to other persons whose names 
may be mentioned in the statement. I hope the House will take that seriously 
into consideration, because it is a point that, I suggest, those who have sup¬ 
ported this amendment are rather apt to overlook. 

66. Object of Cr. P. C.—maintenance of law and order, not defence 
of accused.—“ The Honourable Mr. Seshagiri Ayyar stated that the whole 

object of Criminal Procedure is to enable the accused to defend himself. I 

suggest that there are other considerations too. There is such a thing as the 
maintenance of law and order, the maintenance of peace, the protection o 
innocent persons, the protection of witnesses who honestly give evidence m 
the Courts. These are not things to be lightly overlooked or entirely ignored. 
It has been suggested that the difficulty can be overcome if only the police 
will record in these statements what is strictly relevant to the case. 

How can he possibly conceive at that stage what is and what is not 
going to be relevant to the case ? Minutest facts may come out which appear 

to have nothing whatever to do with the case and yet may prove of vital 

importance later on. The man may depose, for example, H went the day 
before to see a buffalo or something of the kind’ an apparently trifling occurr 
ence, which may in the end be the very fact on which detection is based. It 
is absurd to suppose that these statements recorded by the police in t e 
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course of investigation can refer simply and solely to just the fact about which 
the witness will be asked to depose in Court. 

67. Discretion must be left to Court.—Well, Sir, I submit, that if 
we once grant that these statements must contain much that may be irrelevant 
to the immediate statement of the witness that is going to be made in Court, 
it is essential that the disclosing of them should be a matter of discretion, 
because we cannot take the risk of allowing all these things to be published and 
possibly not only to interfere with the detection of the offence itself, but to 
involve other persons and other witnesses. The Honourable the Home Mem¬ 
ber has given a striking example of it in the matter of the big conspiracy case 
that he referred to, and I do not need cite any further examples. That is one 
very convincing instance of a case in which the whole statement could not be 
allowed to be disclosed. Well, in that case, who is to exercise t(he discretion ? 
No other person can possibly do so except the Magistrate or the Judge. You 
cannot leave the matter entirely to the police as to whether they are to exercise 
a discretion, or to the prosecuting counsel. The only person who can be 
vested with the discretion is the Magistrate in charge of the case. 

I do not wish to detain the House any longer after this somewhat lengthy 
debate but I trust that Honourable Members will not, in order to serve the 
interests of the accused, be led astray into failing to consider altogether the 
other side of the question and the imperative necessity of protecting the other 
persons whose interests may be gravely involved if the publication of these 
statements is allowed in the ordinary course of procedure.’* 

68. A ‘ via media’ to be found out,— Mr. N. M. Samarth (Bom. Nom. 
N. O.)—“ I am not drawing upon my imagination ; I can recall a case in 
which there was a statement taken down by a police officer of about 40 pages 
in which the names of five different public men were said to have been involved 
and it would have been unfair to these men if the giving of a copy of that 
whole statement were made obligatory. I trust, therefore, that a via media 
will be found acceptable to the Members of this House as suggested by Mr. 
Hussanally, in some terms which will make it ordinarily obligatory on the 
Magistrate to furnish copies, but the Magistrate may refuse to do so, for 
reasons to be recorded by him in certain cases, or may cause extracts only to 
be given in certain cases and not the whole statement. I trust Mr. Agnihotri 
will agree to that.” 

Mr. K. B. L. Agnihotri. ** That will come in after my amendment has 
been accepted,” 

Mr. N. M. Samarih .—“ Meanwhile the proposal for a complete copy to 
be invariably furnished, which is the nature of Mr. Agnihotri’s amendment 
should be thrown out.” * 

Motion put and adopted.—J/r. President. The question is : 
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“ That in clause 33, in the proviso to sub-section (1) insert the words 
“ allow inspection to the accused and.” 

The assembly then divided as follows : Ayes—*38, Noes—30. The 
motion was adopted. 

V.—OMISSION OF WORDS : “ MAY THEN IF THE COURT 

THINKS IT EXPEDIENT IN THE INTEREST OF 

JUSTICE.” 

69. ‘May’ etc., omitted.—A/r. K. B. L. Agnihotri. —“ Sir, the next 
amendment whicli I beg to move is consequential on the amendment that has 
just been allowed by the House. If we allow inspection of the statement to 
the accused, as we have just done, then this clause becomes unnecessary and 
superfluous, and I therefore propose : 

“That in clause 33 in the proviso to sub-section (1) after the word 
‘shall’ omit the words ‘may then if the Court thinks it expedient in the interest 
of justice.” 

The motion was adopted. \ 

VI—“IF DULY PROVED’’—RETAINED 

70. Omit *if duly Proved.’— Mr, K. B. L. Agnihotri.— Sir, the amend¬ 
ment which I beg to move is : 

“ That in clause 33 in the proviso to sub-section (1) omit words ‘ if duly 
proved.” 

“ We have allowed that the statement made before police be shown 
to the accused in the Court. Then when the statements coming from the 
police are used for.the prosecution, it is not necessary that, for the purpose of 
contradicting a witness, the statements should be proved. ‘Therefore, Sir, the 
words ‘if duly proved ’ become unnecessary and should be deleted. 

71. Reasons against the amendment.— Sir Henry Moncrieff Sniith. 

“ Sir, I did not quite follow Mr. Agnihotri’s reasons for cutting out these words 
“ if duly proved.” If the words are removed—he suggests that they are un¬ 
necessary-then this copy of the statement which is furnished to the defence 
will be used in the manner provided for by section 145 of the Indian Evidence 
Act. Perhaps Mr. Agnihotri suggests that section 145 lays down that the 
statement must be proved. This is what section 145 of the Evidence Acl^ 
does say “ but, if it is intended to contradict him by the writing, his attention 
must, before the writing can be proved, be called to those parts of it which are 
to be used for the purpose of contradicting him.” Therefore, section 
clearly contemplates that the statement must be proved though it 
does not actually require it, and it is necessary to retain these words in sec¬ 
tion 162. The removal of the words will simply mean that any statemen 
made to the police-officer, though it may be proved or may not ® P 
can be used to contradict the witness. That surely, I think the House 
realise, will be extremely dangerous.” 
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The motion was negatived. 

[ Further discussion postponed.^^ 

Vn.-STATEMENTS TO AID COURT AS DIARIES DO UNDER 

S. 1T2.— COURT’S DISCRETION 

\4th February 1923.'I 

Mr. Pcesidenf.—Discussion will now proceed on clause 33. 

72. Two purposes for which consideration of the clause was post¬ 
poned —Mr. H. Tofifcmson.—(Home Department ; Nominated Official) : “Sir. 
we postponed the consideration of this clause for two purposes. In the first 
place we wished to deal with the question which arises from the prevention by 
this clause of the use of the statements recorded by police-officers for any 
purpose at any inquiry or trial in respect of any offences under investigation at 
the time when such statement was made. The second reason why the consider- 
ation was postponed was to examine the effect of amendment which has been 
accepted by the Assembly which compels the Court to allow inspection of the 
whole of these statements to the accused. As regards this question the posi¬ 
tion was indicated by the Honourable the Leader of the House in his state¬ 
ment on the 31st January. He said then : 

“ Many of my friends here have, I think, a feeling that it is justifiable 
in view of the previous deeision of the House, to place in the Bill some 
proviso which would obviate the danger, to which many of us referred, of 
the whole of the statements referring to a large number of transactions being 

handed to the defence. 

73. Two consequences of amendment made by Assembly. My 
Honourable friends, Sir Deva Prasad Sarvadhikary and Mr. Hussanally, 
were both clear on that point that some amendment of the provision was 
required. Well, Sir, we have considered this question at length and we have 
decided that no proviso which does not practically nullify the amendment 
made by the Assembly would be effective. The alternatives before us if 
the clause stands as it does now are that either detection will be practically 
impossible or else proper prosecution of cases in the Magistrate’s Courts 

will be impossible. In these circumstances, Sir, we consider that either this 

clause must be set right in another place or else in the alternative the whole 
clause should be omitted and we should return to the e.xisting law. It will be 
possible to consider that question later.” 

74. Proviso moved—use of statement by Courts similar to that of 

diaries. _ Mr. H. Tonkinson. —“ If the Court is not able to use these state¬ 

ments in exactly the same way as the Court is now able to use the diary, 
that is to assist it, to aid it, in the inquiry or trial, then there is practically 
no use in recording these statements at all. I, therefore. Sir, move : 

“That in clause 33 of the proposed new sub-section ( ii ) of section 162, 
the following proviso be added, namely : 
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“ Provided further that the Court may, in the course of the inquiry 
or trial, send for the record of any such statement and may use 
such statement not as evidence in the case, but to aid it in the inquiry or 
trial. ” 

Those are exactly the words of section 172. 

75. Above amendment opposed—statement to be used for accused’s 
benefit not to his prejudice.—Z>r. H. S. Gour ,—“ Sir, as I told the Honour¬ 
able Mr. Tonkinson on the last occasion, statements made to police-officer 
cannot legitimately be used to the prejudice of the accused. They are 
statements which may be used for the purpose of benefiting the defence, but 
never to its prejudice. I have no doubt that Honourable Member is not 
unaware of the leading case known as Dal Singh*s case. That was a case, 

• Sir, in wtiich a certain learned Judge convicted the accused upon statements 
recorded by a police-officer in the case diary. That case went to the Privy 
Council and the Privy Council observed that it was irregular and improper 
for a Judge to use statements recorded in a case diary, which had never 
been subjected to cross-examination by the accused—to his prejudice—and 
that such statements were intended to be used for the purpose of checking 
the evidence adduced by the prosecution, but not for the purpose of 
supplementing that evidence. It is like a Judge using statements not 
accessible to the accused upon which the accused has had no chance of 
cross-examining the witnesses, and which so far as the statements are 
concerned are wholly unknown to him. I submit. Sir, the proviso which 
my friend, the Honourable Mr. Tonkinson, wishes to introduce in the Code 
will do away with the principle enunciated by their Lordships of the Privy 
Council, and which has been worked in practice by the Courts in this country. 

I have no doubt my Honourable and learned friend. Sir Henry Stanyon, 
who has had long forensic and judicial experience of the administration of 
criminal law, will bear me out when I say that it would be dangerous to 
allow statements recorded in the police diary to be used as an aid by the 
Judge in the disposal of criminal cases and I, therefore. Sir, oppose the 
amendment. ” 

76. Dr. Gout’s remarks lacking relevancy, —Sir Henry Moncrieff 
Smith .—“ Sir, I think, in spite of what my,Honourable friend. Dr. Gour, 
has said, it is a fact that on the previous occasion when this matter was 
discussed, there was a feeling in this House that some amendment was 
necessary to get rid of the effect of the words '* for any purpose. ” Dr. 
■Gour’s remarks on this amendment have lacked their usual relevancy ; in fact 
I doubted, as I listened to Dr. Gour, whether he understood the amendment 
which my friend, Mr. Tonkinson, had put forward. Dr Gour cited one case 
on which he based the whole of his arguments. He said it was a case in 
which the police diaries had been improperly used by a Court as evidence to 
corroborate and substantiate the case for the prosecution. Sir, thta 
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undoubtedly was a most improper case, but it has nothing whatever to do 
with the amendment which Mr. Tonkinson is now putting before the House. 
Sir, in the first place, we are not dealing with police diaries, we are dealing 
with statements. In the second place we are not proposing to use those 
statements as evidence, we are merely proposing to enable the Court to use 
them in exactly the same manner as the Court can use the police diaries 
under section 172 of the Code. 

Attitude of Crovernment opposed —Colonel Sir Henry Stwnyon, 
(United Province: European): “Sir with all respect. I am unable to 
understand the attitude taken up the Government in regard to this matter. 
This House has resolved, with regard to statements made by persons in the 
course of the police investigation, persons who afterwards came up as 
witnesses at the trial, that the accused shall have access to those statements 

and be furnished with copies of them. It has been said in general terms, 

but has not been sufficiently dcRncd so as to make me capable of understand¬ 
ing it that such a provision will make the prosecution of cases impossible. 
A witness comes up the day after a murder and says that he saw a person 
like the accused hurrying away from the place where the murder was 
committed. Later on he comes before the Magistrate and says a different 

storv. 

78. Every body should know of differences in statements.—“ Now is it 
or is it not just that everybody concerned with tiie prosecution and the de¬ 
fence, including the Judge and the witness, should know of these differences in 
statements and should have some e.xplanation of them from the witness ? How 
is the prosecution rendered impossible? Conviction may be rendered impossible 
—that is another thing—but how is the i»rosecutiou rendered impossible by 
the fact of these two different statements being made public. The amend¬ 
ment which is to-day proposed to be introduced adds another instance to a 

difficulty which already exists. It is suggested that, like the case diary, these 
statements may be sent for and used by the Court for the purpose of aiding 
it in its inquiry and trial. “ Used by the Court.’*—in what way ? To 
influence its judgment? To affect it with regard to the credibility of a 
witness ? If so, then, in fact, but not in the name of law, that statement 
is being used as evidence. My friend. Dr Gour, cited Dhal bingU s case, not 

quite accurately. 

79. Prosecution shouldn’t whisper in CourCs ear —Coloned Sir Henry 
Sianyon—contd : “ In that case an open reference was made to case-diary 

statements and that was criticised by their Lordships of the Privy Council 

(to whose decision we must all bow) instead of. as would have been the more 
correct procedure, the Judges allowing themselves to be secretly influenced 
by the same statements. They were honest enough to say in their judgment; 
“ this is what makes us disbelieve the evidence for the defence. ” This is 
all that happened in that case. The conviction was upheld by their Lord- 
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ships of the Privy Council. However, the point is this that what is now 
sought to be introduced is another attempt to allow the prosecution to 
whisper in the ear of the Court. That is a principle which I respectfully submit 
is opposed to the rules of justice as understood in Great Britain and in 
British India. I cannot see to what disadvantage anybody concerned is put 
by the accused knowing what a witness who is giving fatal evidence against 
him had previously said. ” 

80. Corrupting justice—Magistrate's mind should remain free from 
influence.— Mr. T. V. Seshagiri Ayyar, (Mad. Nom. N. O.)—^“On the last 
occasion, when a similar matter came up, I pointed out that this would 
amount to what is known technically as “ corrupting justice.” A Magistrate 
should have access only to such papers upon which he is Jto base his judgment: 
he should have nothing else before him. If his mind is to be prejudiced by 
dooking into certain records which are not open to the accused the result of 
it will be that the accused will be in a very difficult position, the Magistrate’s 
mind having been secretly biased against him by his having looked into 
certain papers which he has no access to. And, moreover, as I said on the 
last occasion and I repeat it again, it is of the essence of criminal justice that 
the Magistrate’s mind should be free from any taint of suspicion, that is 
favouring the accused or favouring the prosecution. If you put into his 
hand a statement which is not to be used as evidence, on which he is not to 
base his judgment, then you allow his judgment to be influenced by a docu¬ 
ment which is not public property. Sir, it is a dangerous thing to do and 
I do not think that anybody in this House agreed to an anriendment of this 
nature being introduced. We never agreed to an amendment being 
introduced which would put into the hands of Magistrates a weapon which 
he can use against the accused without the accused having an opportunity 
of putting up any defence. Under these circumstances, I strongly oppose 
the amendment which has been proposed from the Government 
Benches.” 

81. One great objection—misleading legislation.— Mr. Harchandrai 
Viskindas. (Sin. Non.-Off.)—“ It is practically a kind of giving with one 
hand and taking away with the other, or first laying down a principle and 
then qualifying it 100 per cent, because the first part of tlie amendment 
proposes to exclude these statements from the category of evidence whereas 
the second part, although worded differently, actually keeps them as part 
of the evidence. I think it is wrong in principle to introduce legislation on 
these lines at all. Of course, it may be considered to be a wrong word, but 
I think it is the proper word, to say that such a kind of legislation is 
misleading, ” It misleads those who are responsible for the administration 
of justice, because a conscientious Magistrate or Judge, while, looking at 
this section, will be puzzled as to what interpretation to put upon it. He 
would say to himself “ if I am not to use it as evidence I am to use it as an 
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aid to the administration of justice. ” How is it to be an aid to the 
administration of justice ? Therefore, apart from the arguments on the 
merits which have been put forward by various speakers, I say it is a 
wrong principle to have any law of this kind on the Statute Book. ” 


82. Amendment urged again, but finally lost.— Mr. P. E. Percival. _ 

The amendment does not touch the question of showing the statement to 
the accused, or of keeping the statements away from the accused. The 
amendment only is to the effect that the statements of witnesses taken by 
the police may be used by the Court in exactly the same way as police 
diaries are at present used by the Court, and to which use no objection has 
been taken, nor has there been any opposition thereto in this Assembly up 
to now. Section 172 makes it quite clear that police diaries cannot be used as 
evidence, but can be used as an aid in such enquiry or trial. Now under 
section 162, as it now stands, statements of witnesses to the police cannot be 
used for any purpose, unless we make necessary amendment in section 162 ; 
and even if this amendment is made they can be only used for the same 
purpose as police-diaries are used. It seems to me that if this amendment is 

not made, the only practical result will be that the police-oiricers will 

iwlude all depositions in their diaries instead of including them, as they 
^ould include them, in the statements of the witnesses. It is not a question 

mentltott,” one way or the other, of showing the state¬ 

ments to the accused person. That is an entirely different question. The 

y question is whether the Courts should not be allowed to use these 

ements in exactly the same way as police-diaries are used and no 

o^^ection has been taken by this Assembly to the use of sueh diaries up till 


The amendment was negatived. 

VIII.-COULD POWER OF REFUSAL BE VESTED IN 

MAGISTRATES. 

of the Bm. question is that clause 3.3, as amended, stand 


part 


(Secy. Sg. S^t^)-"’sir^l3"3;'l^ittTsuS^ Tto 
impossible clause. It has two defects ■—(i\ mr I ’• 

.h, H„„..w"; »“• 

friend, Mr. Tonkinson. We have it nnw ft *. i. ^ Honourable 

police cannot be used for any purpose whatever''' recorded by the 

that those statements should be used in exactly the suggested was 

diaries can be used and exactly the same purposes for ^wlhTh"" ‘‘r 

can be used under section 172. (U) The second defeof * ^ police diaries 

™„a.„ Co.,,.. .Ly 
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witness-box, to hand the defence a copy of the statement which that witness 
has made to the police. Sir, I do not want to re-open the discussion on this 

particular point. 

84. Dangerous to hand over the whole statement—justice will be 
hampered.— “ It was pointed out to the House the other day that it was 
very dangerous to hand over the whole statement. Mr. Hussanally pointed 
out that it was very dangerous to hand over the whole statement and Sir 
Deva Parshad Sarvadhikary entirely agreed. He said that we must av 
something that will make it possible for the Court to hand over at all events 
only such part as may be relevant or such part as may in the opinion of the 
Court be essential to hand over in the interest of justice. Sir the 
section 162 stands. Statements made to the police cannot be used f V 
other purpose, and they have nevertheless to be handed over m their entirety 
to the defence the moment the witness steps into the .vitness bo.x I thin 
Sir, if the House try to realise what the effect of that is, they would agree that 

the administration of justice will be most seriously hampered. 

. ^ 4 . G 1 A 7 o« it is_“ What I want to suggest to 

85 Sufifiestion to retain S. loZ as ti is. 

the House is that rather than allow this clause to pass in this 

ment. Sir. will never, so far as they can help it. allow h. c ause to em„g 

from the Legislature in this from-the House should take the very amp 

fxp'dient of deleting the clause entirely form the Bill and leaving section 162 

of the Code as it stands unamended. Sir. We have a large number of ruling 

1 section 162 of the Code as it stands. Those rulings are a guide to the 

Magistracy with o7c°ont;adicting 

:rsr:7;;h:nu: an section r:; aiiitd rdTrrs: 

to the House that on this mo ion a ^ merely have the effect 

Bill, it should give a negative Government, as I said. Sir 

of maintaining ^ ihe tery last moment clause 33 standing in the BiU 

strenuously oppose be necessary to take matter before 

in Its present form. House to take a more reasonable 

another House and try to persua „ myself to vote against the 

view of the matter. ^ j hope the House will support me in 

standing of this clause m the Bill and nop 

this matter.” ^ ^ Hussanally. (Sin. 

85. Authority to be vested m Cour . Magistrate or the Court 

N. O.)—“ I proposed on the last occasion, recorded, to disallow 

should have authority in special cases, f ^ accused. That amend- 

copies of statements of witnesses bei g g Government and that has 

led to all this difficulty at this momen . handed over to the 

I would still propose the amendraen to move it even at this 

Secretary of the Assembly, and if I am permitted 
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stage by tlie Chair as well as by the Government. I think all difficulty will 

thinr/h f r V °f having every- 

thing that the Government wants.” ^ ^ ^ 

87. What offence has the Assembly committed ?~Rao Bahadur T 

(Mad. N. 0.)—“ Again turning to the proviso what is the 
crime, Sir, which the Assembly has committed ? All that this Assembly has 

Th^t ‘is to"* '* introduced by the Government. 

That IS to say, we have provided that the accused should not be tried in the 

dark, that the accused should not be convicted on perjured evidence and that 

the prosecution should not hold up its sleeve against former contradictLv 

statements made by the witnesses. The prosecution at particular stage puts 
forward a witness as a witness to truth. The accused is given the rtht to 
inspect former statements made by that witness. Have wf committed a Lv 

grave sin m giving that opportunity to the accused person who stands to lose 

iecrtSl an oprortunTtv to 

inspect the previous statement made by a witness in the box ? Cert Jnlv 
I do not think any House if it has any reason behind if iP if h 

.11 ..rlfot iL?" ^ “'““■•'■—'SI.. »e threatened with 

other methods. Whv ’ ’ avoided by 

—:r;'„rr:r. ;r.. r 

Which e..e 1. ,.il, he ..te In.peeL" ti'/thaT'" 

•“re:: 

the disciplinary jurisdiction of the Court I h ^ eaders are amenable to 

oonndentl., p.pe„ handed 1, ta Ln' .“I'e TT 

trusted and they ought to be trusted In nn because they are 

administration, pleaders should be trusted. ^ "" ^"*^'stration, in any civilised 

,n a cnr,. w"rr/,;:drurr'if.LTL7 

1.1. really .„„h . .erin„, L. wher! the" ,.„...T:rd'" ^T" 

eclng to aJTeet the public intere.t. or U.e Intere.t. of ^i'e St", I 

.ho Sute, the Conr. le not po„r.e„ to hold, th.hlaX ‘.tr: 
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allow it to be published ? Therefore, there are ways by which these imaginary 
fears can be safeguarded. Such being the case, this House has done but bare 
justice to the accused’. This is a thing in which the people of this country 
have been agitating for a long time, namely, that this sort of secret trial, the 
police man holding up in his sleeve certain statements given by a witness and 
not being at liberty to disclose them to the accused person who is on his trial, 
is a grave reflection upon the administration of criminal justice in this country. 
I am glad that this House has risen to the occasion and removed that 
reproach from that administration. Rather than being sorry for it, I hope 
the Government will be glad that they are, at any rate, at the last moment 
doing justice to the accused persons who are on their trial.” 

90. Amendment moved but lost,—Mr. President -Amendment 
moved ; 


“ In the proviso in clause 33 after the words ‘ Indian Evidence Act, 
1872 ’ add the words ‘ unless for special reasons to be recorded the Magistrate 
deems it inexpedient to grant a copy when he shall refuse to do so.” 

The question is that that amendment be made. 

The motion was negatived. 


IX. SHALL CLAUSE 33, AS AMENDED STAND PART OF 

THE BILL ? 


Mr, President .-—The question is that clause 33, as amended, stand 
part of the Bill. 

91. Amendment passed would invite ‘ cooked ’ statements. Mr, P, 
B. Haig. (Bom. Nom. Off.),—“ I wish to pass on to Mr. Rangachsriar’s 
general review of the position that has now been created by the amendment 
that was passed the other day. I would ask the House to remember that if 
a poliee-offlcer is making a careful investigation of a case, then, in order to 
aid his own memory, in order that he may know exactly what every witness 
has said, he must if he is to do his work thoroughly in a difficult case take 

down the statements of important witnesses, and these statements cannot 
at that stage of investigation be expected to contain only matters that are 
strictly relevant to the inquiry and to the case as it will appear against 
the accused who is perhaps at this moment unknown. If the clause is 

passed, those statements must now be placed in toio in ® ° 

accused person as soon as a witness who made them goes m to • 

They will fall into the hands of the accused and he will thereby 

of ail the information that was given by that witness to the police officer 
in the course of the inquiry whether it refers to the P-'^ieular accused 
present, who is now in the box, or to other persons who have perhaps 
connection with the crime or to persons who may be supposed to have a 
connection with the crime and are not yet detected or appre en e . 
these things are to go into the hands of the accused. But Mr. angac a 
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says this can be easily cured and why do not the superior ofhcers of police 
and executive officers giv'c instructions to their investigating officers. 
Inspectors and Sub-inspectors, only to take down the statements in a proper 
manner ? Now, Sir, I am surprised that a lawyer of experience like the 
Honourable Member should make such a suggestion. It seems to me that 
lie is practically inviting the subordinate investigating officers of police 
to cook the statements that are going to appear as the statements of the 
accused. 

92. Nature of police statements.—'‘Those statements are not signed 
by witnesses making the depositions. They are not recorded solemnly on 
oath or in an office with people standing about. They are taken down on 
bits of paper in village chavadis, under trees, anywhere ; and any sort of 
paper could he produced in tliose circumstances by the police-officer and he 
could say “This is what the witness said to me and it fits in perfectly 
with his deposition in Court. ” A suggestion that instructions of this kind 
should be issued amounts to inviting subordinate police officers to prepare 
false statements in order to assist their case. ” 

93. Advice to the accused’s pleader—cannot remove the mischief— 
accused concerned.—“Then there was another suggestion. There is no need, 
says the Honourable Member, for Government to be alarmed. Surely, he 
says tlie Courts have power to p.'event any mischief being done. The Court 
can advise the pleader for the accused tliat grave public interests are involved, 
that he must not refer in the course of his speech to certain portions of the 
statements which he has just been allowed to see, and that the . matter must 
he kept entirely concealed. The pleader for the accused is, we are told, an 
officer of the Court. He is subject to discipline. liut I ask, what about the 
accused ? The accused is not an officer of the Court. Tlie accused is the 
person who is to see these statements. Tlierc is nothing in seedion 162 about 
the statements being merely sliown to the counsel or pleader for the accused 
or to an officer of the Court. The accused is to see them. It is he who will 
find out exactly what witnesses have deposed against him or his associates. 
It is he who will be in a position to know what tilings have been suggested to 
the police about persons perhaps not connected with the case at all. Does 
the Honourable Alembcr seriously suggest that no mischief can be done, that 
the Court has full power, by merely instructing a pleader, to keep the matter 
confidential, to prevent any mischief being done. The Honourable Member 
knows perfectly well that if these statements are shown in their entirety to 
the accused person, tliere may on occasions be grave risk of injury to innocent 
persons and injury to the interests of the State. And yet he thinks tliat all 
this can be set aside by the mere suggestion that the Court has full power to 
prevent any harm being done. I trust that the House, containing as it does 

so many members of practical judieiiil experience, will not accept an argument 
of this kind from the Honourable Menib^rr. 



290 


POLICE DIARIES AND STATEMENTS 


94. Holding Court in camera—a curious suggestion.—** Finally the 
suggestion came from the Honourable Member that the Court can always get 
over the matter by holding the case in camera. Sir, T am astounded that such 
a suggestion should come from the Honourable Member opposite. Even if 
the case is held in camera what difference does it make ? The accused will see 
all these papers. The accused will be able to disclose the information. The 
accused will have every power to bring about injury to tho>e who have spoken 
to the police against him and against his friends. Sir, this is really a serious 
matter which will gravely hamper the administration of justice and I submit 
that Government are perfectly justified in stating that, as they have failed to 
persuade this House to reject that amendment, if they cannot persuade the 
House to reject the whole clause as it stands and restore the old clause, they 
will take the matter up in another House and safeguard the proper adminis¬ 
tration of public justice in the manner provided for by the constitution of 
this country. I trust that the House will reject this clause.” 

95. Government objections answered.— />r. //. S. Oour, — (i) No 
daggers in the air. —“ The Honourable Mr. Haigh saw daggers in the air, he 
told us that it will be a monstrous thing if statements recorde I by the police- 
officer in the course of an investigation were revealed to the accused, because 
those statements may contain other statements highly prejudicial to the 
interests of the State and which it would, therefore, be prejudicial to disclose 
to the accused. I am perfectly certain that the Honourable speaker was not 
unaware of the provisions of the Act of 1882, the old Criminal Procedure 
Code, which preceded the present enactment of 1898. What was the practice 
then ? And how far was the safety of the State imperilled by statements 

which were then available to the accused, and copies of which were delivered 
to him ? Can my friends on the other side cite a single example that during 

these long years the statements taken by the police-officer and made available 
to the accused ran the risk of which the Treasury Benches complain and of 
which their supporters, including the Honourable Member from Bombay, 
complain ? That, I submit, is a short answer to the fears and apprehensions 
on the part of the Government Benches. 


(ii) Law allows the contradicting of a witness hy previous statements \ 
** I go further and say—you try the accused, the public officer has made an 
investigation into his case, the first statements of the witnesses have been 
taken down by him, these are the statements upon which the accused has 
been brought up on his trial. These statements have been subsequently 
improved upon or added to. The accused sees the statements made before 

the Court, and demands that contradictory statements 7 . 

witnesses before the police should be made available to him so that th«r 

previous statements to the police be used to contradict „erLin 

Ldure is not only allowable by law but is directly contemplated m certam 

sections of the Indian Evidence Act which lay down that a witness may be 
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contradicted with reference to his previous statements. His previous state* 
meats are there. The law allows that a witness may be contradicted with 
reference to his previous statements. What is the answer of the Government 
when they refuse the accused the permission to refer to statements which the 
law allows and which is a legitimate subject for cross-examination ? It 
cannot be denied that witnesses in the course of trial, as the case develops, 
keep on changing their statements. I do not say it is an invariable practice, 
but I do say that in many cases the true test, and sometimes the sole test 
available to the accused, is that the witness has gone back upon his previous 
statement which he made to the police and which he has since exaggerated for 
purposes best known to himself. If the Treasury Benches refuse to give 
copies of these statements, I ask them liow is the accused to challenge the 
credibility of witnesses tendered by the prosecution ? 

(Hi) Magistrate's ^looking into,' inadequate and illusory ,—We are told 
that the Magistrate will look into it. I am sure Sir, my friend, the Honour¬ 
able Mr. Haigh, was present in the House when I pointed out, and it was also 
pointed out by the Honourable Sir Henry Stanyon, that the Magistrate 
cannot be, and is not, the proper person to act as the accused's cross-examin¬ 
ing counsel. The Magistrate’s duly is to hold the balance even and to leave 
the prosecution and the accused to conduct their case in the best way they 
can. To say that the Magistrate or the Court is entitled to refer to these 
statements, as is embodied in the provision now before the House, but not 
bound to give a copy of these statements to the accused, is to say that the 
Court has to find out what is in the mind of the accused and to do what is the 
legitimate work of the accused’s counsel. How is the Court to know upon 
what points the counsel for the accused is going to cross-examine these wit¬ 
nesses, what is his defence, and for what, purpose he wishes to use the state¬ 
ments of these witnesses made to the police in the course of the investigation. 
These are all matters of very serious importance, and those who have practised 
at the bar or presided on the Bench know too well that the provision, the 
existing provision, namely, that the Court shall refer to the statement, is 
wholly inadequate, and in many cases wholly illusory to protect the accused. 

(ir) Going back to old law .—“ After all, we are making no innovation. 
We are after all treading upon the beaten ground ; we are going back to the 
old practice ; the innovation introduced by the Amending Act of 1898 has 
been found to be inadequate and insufficient in practice. Consequently we 
are going back to the old law, and I do not think that there need be any 
apprehension on the part of the Members of the Government or any body 
speaking on behalf of the Government that there is likely to be any danger 
to the State, or that the prosecution would fail in cases where it does not 
deserve to fail. I therefore submit. Sir, tluit the amendment which wc accept¬ 
ed on the last occasion and which was endorsed by the vote of this House 
ought to be re-affirmed on this occasion.” 
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96. Dr. Gour's reference to Code of 1882, incorrect—’inspection 
harmful.—3/?*. H, Tonlunson ,—My Honourable friend Dr. Gour refers once 
again to the Code of 1882. I stated on Janufry 31st and I repeat now that 
we are not going back to the Code of 1882 by the proposal in the'BilL We 
are going to an entirely different position. The Code of 1882 did not, as my 
Honourable friend says, allow inspection of the whole of those statements to 
the accused person. I read out the provisions of section 162 on that occasion 
and there is not the least doubt about it that my Honourable friend’s state¬ 
ment is in this respect incorrect. We are dealing. Sir, with a proposal to allow 
inspection of the whole of these statements to the accused. That, Sir, my 
Honourable friend Mr. Rangachariar thinks, may be harmful in a few isolated 
oases. I say, Sir, that it will be harmful in almost all the cases which are 
under investigation in this country. There is practically no case. Sir, in 
which these statements do not include information as to the sources of police 
information, and it is quite impossible, Sir, for any Gov'ernment without grave 
anxiety to allow such a clause as this to be enacted. I would now merely 
remind the House that they are proposing to do something which is not done 

in any country in the world.” 

97. S. 162 of Code of 1882 read out.— Mr. W. II. Hussanally.-^Sir, 
may I ask the Honourable Member to read the provisions of section 162 in 
the Code of 1882 ; we have not got that Code before us. 

Mr. H. Tonkinson :—Section 162 of the Code of 1882 runs as follows : 

“ No statement other than a dying declaration made by any person to 
a police officer in the course of an investigation under this Chapter shall, if 
reduced to writing, be signed by the person making it or be used as evidence 
against the accused.” 

** My Honourable friend Dr. Gour saj's we arc going back to the law as 
embodied in that clause. He knows quite well that wc are doing nothing 
of the sort.” 

Dr. H. S. Gour :—If my Honourable friend is prepared to reproduce 
that section 162, we are prepared to accept it now. 

98. Remedy for other matters in the statements, — Rao Bahadur C. S. 
Suhrahmanyam (Mad. N, O.)—“ We are all agreed that statements made by a 
witness to a police-officer relating to an accused person who is under trial 
before the Court ought to be shown to that accused person. Up to this point 
there is not much dispute. {A Voice : “ A lot of dispute.’ ). We have reached 
that stage. The danger which is now pointed out is that in the statemen 
recorded by a police-officer there may be matters relating to^ other persons 
who are not before the Court. That is to say, a witness may give information 
to the police about matters in connection with people other than those be ore 
the Court, and the objection is taken that matters relating to such persons 
ought not to be shown to the accused, A simple remedy for that is that a 
police-officer should take care not to jumble up together matters connected 


DEBATES IN ASSEMBLY 


203 

with differ#»nt people in one statement. Mr. Haigh said how is it possible for 
him not to mix up things ; when a man makes a statement he may refer to 
several people. He added that it might end in police-officers dressing up their 
statements or something like that. What I say is that a police officer before 
he takes down a witness’s statement in writing naturally finds out orally what 
that witness can testify to. A policeman does not begin to w'rite at once as 
soon as a witness begins to speak. He finds out the whole story first and then 
decides whether it is worth recording. That, I suppose, is admitted. A 
policeman is not a writing machine or a recording machine. He first examines 
a witness, finds out from him all the matters that he can speak of, and then 
begins to write out his statement. 

99. What the police officer has now to do ?— “ Well, then, accepting 
ihe clause as passed I y the Assembly, what the police officer has to do is to 

write out under separate heads the information which he knows he is going to 
get from the witnesses. It will not be difficult to separate the details relating 
to one accused from those relating to another or to a person who is not 
involved in his inquiry. As I have said on another occasion, this will only 
make the policeman more careful and systematic in taking down these state¬ 
ments. And after all, statements which deal witli a number of people are not. 
of frequent occurrence. 

ICO. Government’s anxiety refers to rare cases only—law not to be 
altered for rare cases—Court’s discretion.— “ The cases about which so much 
anxiety is displayed by Government Benches are not of frequent occurrence. 
It is only in rare cases, as those relating to a dacoit gang or in which a lar<yc 
number of people have con«!pired to commit an offence, in Avhich there may 
be a witness -who has been acquainted with the secrets of tlic gang or of the 
conspiracy—it is only in such cases that statements of an involved and com¬ 
plex character will be made. And these are very rare cases. In order to 
give a sort of protection in these rare cases, I do not think that the law should 
be altered so as to put in the hands of Magistrates the power to refuse or to 
exercise their discretion and then refuse inspection or a copy of statements of 
witnesses in ordinary cases. There is no use in the Government magnifying 
tl»e dangers and difficulties. I am afraid for some reason or another, they 
have not taken a right perspective of this amendment. They have unnecess¬ 
arily worked themselves up into a feeling that the whole administration of 
justice will crumple up and the State will be in grave danger if the accused are 
allowed inspection of these statements. What has been irregularly done or at 
great cost and what has been able to be done by wealthy people at the expen¬ 
diture of a considerable sum of money, we ask now to let it be the right of 
the poorest man as well to know what has been said by a witness. 

101. Importance of previous statements.—“ The importance of these 
previous statements has been referred to and I wish also to refer to it. A 
man makes a certain rambling statement, almost amounting to hearsay 
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almost amounting to what he has heard, almost amounting to rumour, which 
is down in the record made by the policeman. But when he comes to Court 
to give evidence before a Magistrate some days afterwards, he gives a cut 
and dry and neat story, omitting all those things which would make it 
amount to hearsay or rumour and makes it straight and definite, in which 
case it is of great importance to the accused person to show that witness, 
(in his true colour) and make the Court understand that this man has sub¬ 
stantially improved his story and therefore he is not a reliable witness. 
And I am afraid any opposition to that course would simply make us believe 
that the Government is interested, as is the common repute, in getting 
persons accused of offences by hook or by crook, and therefore, I deprecate 
very much the unnecessary anxiety, and what has been styled to be a threat 
or the exposition of constitution under which we are working, that this 
section is the section on which the Government has pinned its faith and has 
staked its reputation.** 

102, Object to secure a fair trial—no undue advantage to be given to 
accused over prosecution —CoL Sir Henry Stanyon ,—** The object of both 
parties in this controversy is the same, namely, the securing of a fair trial. 
We do not want on this side to give undue favour and advantage over the 
prosecution to the accused ; and I think—indeed it is my own conviction—• 
that Government do not wish to give undue advantage over the accused to 
the prosecution. The objection of both parties to the controversy being the 
same, it does seem to be anomalous that we should not be able to arrive at 
an agreement on this particular clause. We claim that the statements made 
to the Police by persons who afterwards come up as witnesses in support 
of a prosecution should be made known to the accused. 

“ I quite accept what the Honourable Mr. Haigh said, namely, that 
the record made by an investigating officer should be complete and not 
abridged, or I think he used the word “cooked.** But it docs seem possible, 
if the proviso so far accepted by the House goes too far and creates difficulties 
in the way, not of the prosecution but of the administration of justice 
generally, the public interest, for some modified form of that proviso, accept¬ 
able to both parties, to be devised. I am not prepared with any amendment. 
The subject is too difficult and I think beyond my capacity, 

103. Principle to be kept in view.— “ But so long as we are given 
this principle (in accordance with, as Dr. Gour pointed out, the principles 
underlying our Law of Evidence) that whatever a witness states immediately 
after an offence is committed should be open to comparison with what he 
may say when he comes into Court, so long as that principle is ensured and 
the relevant part of his statement is made public for treatment and compari¬ 
son, we on this side will be satisfied. This is urged not merely in the interests 
of the accused. In the present law we allow the Court to aid itself with these 
statements. How many a prosecution has broken down because a witness is 
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found by the Judge to have said at the investigation something different from 
what he said at the trial, and the Judge has not got before him any explana¬ 
tion from the witness, which, if he had been able to obtain it, might have 
entirely altered his view of the man’s credibility. It is fair to the witness, 
it is fair to the prosecution, it is fair to the accused, it is fair to the 
Magistrate, that the true cause underlying the discrepancies in statements— 
e.g.y either the original falsehood of the witness due to screen the accused or 
avoid trouble, or the subsequent falsehood of the witness, due to his desire 
to aid the prosecution,—should be laid open to the light of day in order that 
truth and justice may prevail. 

104. Suggestion. —The suggestion that I have to make is that if any 
amendment of this proviso can be made which will do away with the 
difficulties and dangers which the Government apprehend and still leave this 
one principle available, namely, that conflicting and contradictory statements 
shall be open to comparison and explanation, then it will be possible to reach 
an agreement on a matter that most certainly should be settled, if possible, 
in this House.” 

105. No use conjuring visions of horror or injustice. — Mr. Harchandrai 
Vishandis —“ We may accept the statement made by Mr. Tonkinson that the 
old Criminal Procedure Code of 1882 in its provisions in Section 162 did not 
go to the length stated by Dr. Gour. But what we are concerned with is not 
what the old law was or what the law of 1898 was, but whether the law as it 
is now going to be proposed should be acceptable and is in the interests of 
justice or not. Therefore we should strip the controversy of all the verbiage 
with which it has been surrounded and confine our attention to the merits 
or demerits of the provision now under discussion.” 

106. Answer to objection above-raised as to relevancy of other facts. 

— Mr. li. C. Allen (Ass. Nom. Off.)—‘‘ Mr. Vishindas has asked :—* Why do 
Government object to the clause as now amended ? What objection is there 
to it ? ’ The answer is a very simple one. A police officer, when he goes into 
the interior to investigate a theft case, e.g., a dacoity case or a burglary case 
records the evidence that is brought before him and frequently he finds that 
the statements of a witness give valuable evidence not only with regard to 
the case which he is investigating but also with regard to a number of 
cognate cases. For we all of us here know that in this country crime is 
frequently committed by gangs of criminals and that the detection of one 
crime leads to the detection of many. Now, if the clause, as amended is 
passed into law, it would mean that the police officer, if he was compelled to 
prosecute the man lie was originally pursuing before the detection of the 
other cases was completed, would be required, as soon as the accused was 
placed in the dock and as soon as he brought forward his witness, to make 
over to him a statement containing valuable information not only with 
regard to the case then under the consideration of the Magistrate but also 
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the information calculated to completely wreck his prospects of success in the 
various other linked and cognate cases. I hope, S-r, that the Plouse will 
agree that this is so grave an objection that Government is justified in 
protesting against its being passed into law.” 

107. Amicable settlement desirable—the word *may* might be used 
for “shall”. —iVfr. J, Chaudhari (Chittagong and Rajshahi Division : Non- 
Muhammadan Rural) :—“ Sir, much as I should have liked that some 
amicable settlement should have been arrived at with regard to this clause, 
I find that that is not possible. I suggested in the course of the 
discussion at an earlier stage that the word “may” might be used for 
“ shall ” so that the matter might be left to the discretion of the Court. 
Sir, my experience of Judges differs from the experience of some 
of my friends on my right who have a different experience of mofussil 
Magistrates. They say that Magistrates would interpret “ may ” absolutely 
arbitrarily. But, I believe, Judges with a judicial turn of mind would 
interpret “may” as almost “ shall.” Judges who have keen sense of justice 
and responsibility interpret the discretion given to them as a discretion to be 
exercised in the interests of justice. That is the proper judicial temperament. 
But as my frien<ls say that Magistrates in the mofussil do not exercise their 
discretion in that way, of course, I cannot persuade them to accept what I 
suggested at that time. I do not, however, share the apprehensions that 
the Government Members do in this respect. 

108. Suggestion—instructions to Police to keep diaries properly.— 
“ So I suggest that my Honourable friends in charge of the Bill need not go to 
the other Chamber to have this section amended and create any conflict with 
us —that would be very undesirable—when there is more reasonable course 
open to them. What they need to do is that the Executive should give 
instructions to the Police officers to keep their diaries properly. That is, in 
the case-diary they may enter the persons examined and in the geneial diary 
enter all miscellaneous matters with regard to their investigations, with 
regard to their suspicions, with regard to the persons suspected in this and 
other cognate cases. Thus if proper instructions are given, which it is the 
legitimate function of the Executive to give, to the police officers tlirough 
the Inspectors General of Police in the provinces, they will avoid any failure 

of justice, or any prejudices so far as either the prosecution is concerned or 

the defence or tliird parties are concerned. I, therefore, submit that there 
is no occasion for generating so much heat over this discussion, if the matter 
may be so easily settled by means of official and executive instructions to the 

police to keep their diaries properly.” 

109. Answer to the above suggestion as to instructions to police- 
officers— //on. Mr. A. C. Chatterjee (Educ. Mem.)—“ I think. Sir, it would be 
most dangerous to give any instructions to the police to have these specia 
diaries prepared in the way that the Honourable Mr. Chaudhuri and 
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^iend, Mr. Harchandrai Vishindas, have suggested. I tliink it would be ex¬ 
tremely unfair to the accused themselves if the police prepare their sp,ecial 
diaries according to definite instructions given by the superior officers so as 
to exclude all matters which are not connected in a direct manner with the 
ease in question. I think. Sir, that the Magistrate then will be prevented from 
having a true perspective bf the entire investigation. I think the Magistrate 
will be placed in an extremely difficult position. He will not be able to arrive 
at a correct conclusion as to whether the investigation was conducted in a 
proper and bona fide manner. The whole investigation, the '^hole proceeding 
as they will come before the Magistrate, will really be in a cooked form. In 
the interests of the accused themselves. Sir, I deprecate the amendment that 
has already b%en passed. I hope. Sir, that this appeal that I am making to 
■'the Members of this House will have some effect. I am not doing so as a 
member of Government. I am doing so as one who has always been interested 
in protecting the interests of the accused and in seeing that justice is done.” 

110. The question be n,ow put. — Mr, Jamnadas Dwarfpada^ (and some 
llonourable Members at the same time) ; “I move, Sir, that the question 
be now put.” 

The motion was adopted. 

Motion adopted. —Mr. President : The cpiestion is that clause 33, as 
amended stand part of the Bill. 

The Assembly then divided as follows : Ayes^—41, Noes—32. 

The motion was adopted. 

-O- 


AMENDMENT MADE BY THE COUNCIL OF STATE 

110 A. Power to exclude parts of statements from copies granted._ 

Mr, President : Amendment made by the Council of State : 

That in clause 34 of the Bill— 

(a) in the proviso to the proposed sub-section ( 1 ) of section 162, the 
words ‘ allow inspection to the accused and ’ were omitted ; and 

(fc) after the same proviso the following proviso was added, namely ; 

‘ Provided further that, if the Court is of opinion that any part of any 
such statement is not relevant to the subject-matter of the inquiry or trial or 
that its disclosure to the accused is not essential in the interests of justice and 
is inexpedient in the public interests, it shall record such opinion (but not 
the reasons therefor) and shall exclude such part from the copy of the state¬ 
ment furnished to tha aocused.’ 

The question-I^^have to put is that this Assembly do agree with the 
Council of State in the said amendment. 

Bhai Man Singh (East Punjab : Sikh) : I have sent notice of two 
amendments but I do not know if copies Iiave been received or not. 
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My first amendment is that*this whole ehange should be omitted and 
that the clause, as passed by the Legislative Assembly, should be re-instated. 
In the alternative I have suggested that the words “ or that its disclosure to 
accused is not the essential in the interests of justice ” should be omitted. 

Mr. President: As regards the first proposal made by the Honourable 
Member, an amendment must be in a form which can be put from the Chair 
in its proper place in the Bill and, therefore, the first proposal of the Honour¬ 
able Member is one that I cannot accept. The second one is in order. 


Bhai Man Singh : May I then, Sir, propose the second amendment 
only. I am just now told that it is the result of some compromise effected, 
of which I of course have got absolutely no knowledge, but if some of our 
Members have got this knowledge and declare that it is a compromise then I 
have nothing to say* As a matter of fact, I really object to the words “ that 
its disclosure to the accused is not essential in the interests of justice,” 
because they are so wide that anything could be brought under them, and 
practically speaking, if we retain these words, the whole change that we have 
made becomes a nullity. As I have been told that there has been a compro- 
mise, 1 do not wish to move this amendment. 


Dr. H. S. Gour (Nagpur Division : Non-Muhammadan) : Sir, as there 
may be two conflicting views regarding this amendment, I may be permitted 
to say a few words in connection therewith. As Honourable Members are 
aware, when this clause was under discussion in this House, the non-official 
Members moved and carried an amendment that all statements made to the 
police should be available to the accused for the purpose of cross-examination. 
The Honourable the Home Member took exception to the generality of this 
amendment and pointed out a case of a widespread conspiracy in which the 
names of persons not directly concerned in the trial of the case might be 
involved and which would highly prejudice the administration and not serve 
the immediate purpose of the accused, and consequently it was moved by the 
Honourable the Home Member that this clause required some modification. 
Honourable Members will remember that we on this side of the House were 
prepared to accede to the suggestion made by the Honourable the Home 
Member, and while several drafts were exchanged nothing could be settled and 
nothing was settled. In this state the amendment went t© the other House 
and then after some discussion the clause which the Honourable Members find 
now before them for consideration was drafted. 


I find one Honourable Member suggesting that this disclosure to the 

accused is not essential in the interests of justice (Mr. T. V Seshagiri Ayyar : 
» Unnecessary.”)—is unnecessary. I wish to point out that that is a very 
nectary sa^guard in the interests of the accused. That is to say. if it is 

essential in the interests of justice to the accused, copies shall be 
exception that finds a place now in section 162 se^s to me a very limited 

exception, and it is not likely to frustrate the eod^f justice. If it does and 
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cases do arise in which the accused is deprived of the right of cress-exazuining 
witnesses in the light of the statements made to the police it will be open to 
Honourable members to move for the further amendment of this section later 
on ; but for the present I think it worth while accepting the clause as it has 
been drafted and accepted in another place. 

Mr. President: The question is that this Assembly do agree with the 
Council of State in the said amendment. 


The motion was adopted. 
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et seq 

defence witness, 95-97 
hostile witness, 94-95 

—whole of statement not to be used for, 84, 86 
—witness’s attention not drawn to statements 
in F. I. R., 84 

—witness’s previous statements, 78 et seq 
—witness to be asked to explain, 130 

Convict 

opy of judgment filed by, no stamp required, 

*25 


Gonvictibn 

—discovery of property, sufficiency for, 219-221 
—dying declaration, as a basis of, 163, 164 
—witness won over—consideration for, 58 

Copies 

—abstract of several statements, of, 123 
—after evidence is closed, 123 
—any part of record, of, right of person to get, 
126 

—any person affected entitled to, 126 
—application for * all police papers’, no 
—applied for only be granted, 128 
—approvers statement to police before tender 
of pardon, of, 107 
—belated application for, in, 120 
—carbon or duplicate, 31 
—charge of commitment, of, 124 
—charge sheets imdcr s.173, Cr. P. C., of^ 125, 
126 

—compressed memoranda, of, 108 
—deferring of cross-examination till copies 
granted, 113 
—document, of^ 31 

—documents privileged under ss.123 and 124 
Evidence Act, of, 122 
—during investigation, 121 
—F. I. R, granting of, at earliest stage, 125 
—grant of, at an early stage, 116 
at late stage in appeal, 121 
conditions requisite, 117 et seq. 
either before charge or after charge, 115 
not to be postponed, 114 
—joint statements, of, 109-110 
—judges notes of evidence and proceedings, 
of, 127 

—judgment, of, exclusion of time, 127 
—judgment and charge to jury, of, to accused, 
124 

—judgment, orders and proceedings, of, to any 
person affected thereby, 124 
—oral request for, sufficient, iio 
—official correspondence, of, 126 
—order of discharge, of, complainant in crown 
case, right of, 127 
—part excluded, of, 123 

—police reports under ss. 157 and 158, Cr. P.G., 
of, 125 

—prisoner, right to get copies of any part ef 
record, 126. 

—proceedings in summary register, of, 127 
—reason for tendering pardon, of, 124 
—right to, of accused under remand, xii, 122 
—rough memoranda or notes, of, 108 
—stage at which to be granted, 110 et seq 
—statements in inquest report, of, 128 
—statements not in full, of, 108 ^ 

—statements in security proceedings, of, 107 
—substance of statements, of, 124 
—summary containing conclusions, of, 123 
_supplementary evidence after commitment, of, 

124 

—when evidence in progress, 112 
_when witness tendered for cross-exammation, 

123 

—witness’s statements, of, 104 et seq. 

Coroner 

—enquiry by, nature of, 93 

Corroboration 

_accomplice’s previous statement, 62 

—dying declaration, of, 142 
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Corroboration— {eon td^ ) 

—eliciting of, questions when to be put, 68 
—former statement of a witness, 6i 
—in general, hints on, 67-73 
—police statements, use for, 62-67 
—statements under s. 162, use for. 61-67 
—surrounding circumstances, 67 
—two sets of evidence, 69 
—varying statements, 69 

Corroborative evidence 

—importance of, 67 

Counter case 

—looking into diaries of, by court, 14 

Court 

—and claim of privilege, questions about, 123 
—duties of, cross-examination, 99, 100 
dying declaration, 163 
prohibition of legislature, 2 
—enquiry by, diaries to aid, 16 
—evidence in, not to be tested by statements 
in police diaries, ig 

—facts found in police diaries, use of by, 18 
—hostile witness, permission necessary, 90 
wide discretion, 90 

—looking into diaries of counter case by, 14 
—not to prejudice its mind by contents of police 
diaries, 13 

—omission to keep diary in non-cognizablc 
cases, and 9 

—police diaries meant to help, 12 
—power to recall and question witness, 55 
—reference by, to statements before police, 

54 > 55 

—requisition by, to witness to refresh memory, 37 
—statement of a witness in, 2 
—testing evidence in, by entries in roznamcha, 
20 

—use of entries in police diaries by, 18 
—use of police diaries by, for contradicting 
police officers, 24-26 

—what it can do with regard to statements in 
police diaries, 19 

Court fee 

—remission of, on certain documents, 125 

Court witness 

—right of cross-examination, 101 
Credit 

—impeaching of, of witness, 75, 88 

Criminal proceedings 

—strict adherence to law necessary, 20 


—accused, by, of defence witness given up, 
examined by court, 102 
—co-accused’s defence witness, of, loi 
—crown witness not produced by prosecution, 
called by defence, of, g i 
—deferring of, till copies of police statements 
granted, 113 

—duties of court, 99, too 
—leading questions in, O7 

—necessary to introduce contradictory writing, 

. 

—permission to prosecution of its own witness, 

92 

—previous statements in writing, as to, 75 
—principle of, few hints, 99-100 


Cross-examinatioo— (,contd.) 

—procedure, public prosecutor giving 
witness in Sessions court, 92 
—questions lawful in, 87 
—reserving of, of defence witness, loi 
—without declaring witness hostile, 93 
—witness called by court, of, loi 
—svitness considered fabe, of, 90 
—witness enquivocating, of, 93 

Custody 

—detention or surveillance, 203 
—meaning and scope of, 201 ct seq 
^-ordered by Magistrate, 203 

Dacoity cases 

—examination of police officer, 76 

Dead body 

-—dbcovery of, evidentiary value, 221-223 


up 


jarlier statements by, admissibility, 149 
—statement of, corroborative value, 71 


I 


—and contents of diaries, 39 
—reference to police diaries consented to or 
desired by, 20 

—story not mentioned in police diaiy, 20 

Defence witness 

—co-accused, of, cross examination, loi 
—commitment enquiry, summoning of, 103 
—contradiction of, 87 

by hb statement before police, 95-97 
—examination of, before prosecution witness, lox 
—few hints about, 101-103 
—reserving of cross-examination of, 101 
—sessions case, in, procedure regarding, 102 

Departmental enquiry 

—statements in, 52 

Depositions 

—comparbon with police statements, 57 
—read by witness or read over to him, 100 

Detention or surveillance, 203-204 
Diary 

—kept under the Calcutta Suburban Police Act, 

11 

—of police officer, entry in, 2 

Diary, General, 8 

—also called station diary or roznamcha, 8 
—form and contents of, 8 

Diary, Mofassil, 8 
Diary, Police 

—and accused, right to see, 26 
—and final report, use of, 20 
—blood stains, note of, refreshing memory, 37 
—can be used only for contradiction, 26 
—cannot be used for corroboration, 22 
—compelling of police to refer to, 28 
—court looking into, of counter case, 14 
—court not to prejudice its mind by contents of, 
*3 

—defence story not mentioned in, 21 
—description and forms of, 7-12 
—entries in, not statements of witnesses for any 
legal purpose, 17 

—entry in, police officer unable to recollect 
what witness slated, 34 

—evidence in court not to be tested by state¬ 
ments of witnesses in, 19 
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Diaxy, Police— {contd.) 

—evidence in court, testing of by entries in, J20 
—facts found in, use by court, i8 
—handing over to accused to facilitate cross- 
examination, ii6 
—illegal use of, i8 
—improper use of, 18-22 

evidence tested by comparison with, ig 
instances of, 21 
placing before jury, 19 
reading out to assessors, 19 
reference to, to sustain a conviction, 21 
—instructions regarding sending for, 14 
—meant to help the court, 12 
—memoranda of statements in, 10 
—non-cognizable cases, in, essential, 9 
—no back door to judicial consideration of, 12 
—no conclusions to be drawn from statements 
in, 17 

—not evidence in itself, 22 
—not evidence of any kind, 22-23 
—not evidence of any date, fact or statement 
therein, 22 

—not original evidence, 22 
—not substantive evidence, 22 
—of a police inspector, 22 
—proper use of, and copies, 38 

as a foundation for questions to be put to 
witnesses, 17 

for the benefit of the accused, 17 
to aid the court in making a thorough 
enquiry, 16 

to ascertain and' elucidate facts, 16 
to cross-examine a witness, 16 
to discover important matters and have 
them proved, 17 

to discover sources and anything material, 18 
to find out the general trend of evidence, 17 
to furnish means of directing appropriate 
questions, 16 

to summon witnesess not sent up, 16 
—purposes for which can be used, 12-23 
—reference to, consented to or desired by the 
defence, 20 

—reference, to, to discount prosecution, 18 
—reference to, to refresh memory, no compul¬ 
sion, 36 

—refreshing memory from, 30, 33 
—sample of, 9 

—statements and entries in, use of, 76 
—statements in, 9, 10 

form of, immaterial, 12 
not evidence, 23 

not to form part of judgment, 22 
refreshing memory from, 33 
what court can do with regard to, 19 
—statements under s.161, entered in, 11 
not intended to be entered in, 11 
practice of incorporating in, 11 
—to be kept in accordance with law, 8 
—use of, 21-22, 25 

—use of, to contradict only the police officer who 
made it, 25, 26 

—used by court for contradicting police officers, 
24-26 

—used by police officers for refreshing memory, 
27-40 

—what it is to contain, 7 


Discovery 


accused’s own act or otherwise, by, immaterial 
206 


Discovery— {contd.) 

—admissibility, 174 
—and its various aspects, 200 ct seq. 

—another accused, of, in consequence of infor¬ 
mation, 221 

—another person, from, 221 
—conditions requisite for scope of s. 27, Evidence 
Act, 204, 205 

—conduct of accused in connection with, rele¬ 
vancy, 212-217 

—confession, and, inter-relation, 172 
—dead body, of, evidentiary value, 221-223 
—defined, izoo 

—^fact already known, of, 207-208 
—fact or person, of, 200 
—information leading to, admissibility, 176 
—information relating destinctly to, admissi¬ 
bility, 176 
—joint, 209-212 

—list of, refreshing memory, 35 
—inducement, under, 174 
—place accessible to all, from, 220 
—presumption of guilt arising from, 217-219 
—property, of, sufficiency for conviction, 219-221 
—relevant fact, of, 173 

on accused’s information, 201 
—some fact irrelevant to enquiry, of, admissi¬ 
bility of confession, 177 
—value of evidence relating to, 217-223 


—copy of, 31 

•—testifying to facts stated in, 28 
—used for refreshing memory, need not be 
admissible in evidence, 31 
procedure as to inspection, 40 
—which may be used for refreshing memory, 

33-35 

accused’s statement to police, 34 
dying statement, 35 
list of discoveries, 35 
police diary, 33 

previous statement under s. 512, Cr. P. G., 
34 

statements in police diary, 33 
statement of injuries, 35 

statement reduced into writing under s.162, 
Cr. P. C., 33 

Dying declaration 

—acceptance in part and rejection in part, 158 
—admissibility, 140-142 149, 150, 151-152, 
conditions for, 246-148, 157 
—against penal interest, 141 
—before police, admissibility of, 140 
—basis for conviction, as, 163, 164 
—caution in weighing, 160, 163 
animosity or ill will, 160 

confusion of mind and indistinctness of per¬ 
ception, 161 

custom to name an enemy, 161 
injury to mind, defective memory, enmity, 
161 

misunderstanding, 160 
violence, consequences of, 160 
—circumstances resulting in death, as to, 151, 
153 

—committing magistrate, before, 154 
—contradiction or corroboration of, 142, 143 

_contradictory, evidentiary value of, 162 

—corroboration of, necessity of, 162, 163 
—court’s duty, 163 
—English law, 148 
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l>yIiig-<ieclaratIoiK— {contd.) 

—grounds of admissibility, 139 
motive to falsehood silenced, 139 
** necessity ’% 139 

probabilities of truth at the last breath, 139 
—Indian law, 149 
—intelligent and clear, 161 
—made in full senses and alround good, 161 
<—manner of recording, 140 
—mode of proving, 158 
—must be statements of relevant facts, 139 
—not read over and signed, 158 
—onus, 159 

—presumption under S. 80, Evidence Act, app¬ 
licability, 155 

—previous statements as to motive, admissi¬ 
bility, 142 

—probative value, 163 
—proof of, I 53“*59 . . 

—recording of by judicial officer, desirability, 153 
—scrutiny essential, 161 
—signature of magistrate on, 153 
—signs, by, 143-146 

—signs in response to questions, by—admissibi¬ 
lity, 144 

—“ touched up ** 162 
—uncorroborated, 161 
—use and value of, 137 et scq. 

—weight to be attached, 141, 159 et seq. 
want of identification etc. 160 
zaildar prompting deceased, 160 
—writer of, dying before trial, proof, 158 
—writer of, refreshing memory, 158 

I>ying person 

—verbal statements of, mode of proof, 153 
—written statement of, use for refreshing me¬ 
mory, 153 

English Law 

—corresponding to s.145, Evi. Act, 75-76 
—corresponding to s. 154, Evi. Act, 75 
—corresponding to s. 155 (3), Evi, Act, 75 
—dying declarations, re . 148 

Evidence 

—corroborative, importance of, 67 
—diaries to be used for finding out the general 
trend of, 17 

—in court, criticism of on basis of entries in 
police diaries 22-23 

not to be tested by statements of witnesses 
in police diaries, 19 

testing of by entries in roznamcha not 
legally proved, 21 

—non-production of, presumptions re., 102 
—relating to discovery, value of, 2 (7-223 
—tested by comparison with police file, 19 

Evidence Act 

—provisions of and S.162, Cr. P. C., 63 

Evidentiary value 

—discovery of dead body, of, 221-223 
—testimony of hostile witness, of, 97-99 
—witness disbelieved in another court, of, 100 


I Facts— (contd.') 

\ —discovery of, 200 et seq 

j —found in police diaries, use of by court, 18 
I —irrelevant to inquiry, discovery of, admissi- 
bility of confession, 177 

—relevant, discovered on accused’s information 
173, 201 

I F. L R. 


accused’s statement, 73 
•and list of stolen property, 48 


•beyond scope of s. 162, Cr. P, C., 15, 41 
—copy of, grant of at earliest stage, 125 
—corroborative value, 70 
—informant dead, admissibility, 142 
—no substantive evidence by itself, 16 
—statements before police going against, 57 
—statement in, not evidence, 23 
—statement in, witness’s attention not drawn, 
contradiction, 84 

—statements signed by witnesses cannot rank as, 

45 


’ Final Report 

! —and diary, use of, 20 


i Free detention, 202 
j General diary 

I See diar^'j general 

I Gestures 

: —dying statement by, admissibility, 144 
j interpretation of, 145 

' History 

—section 161, Cr. P. G., of, 3-4 
I —s. 162, Cr. P. C., of, 4-6 


i Hostile witness 

i —contradiction of, 87 et seq 
I by hLs statement before police, 94-95 

by previous statement at inquest, 93 
* going to whole t. xture of story, 97 
; —definition, 88, go 

—either side can make use of parts favourable 
I to it, 99 

i —exclusion of whole evidence of, 97, 98 
' —making admissions in favour of accused, 89 
! —partial exclusion of evidence of, 98 
—permission of court necessary, 90 
—situation of the witness adverse-no criterion,89 
—testimony of, evidentiary value, 97-99 
■ —trying to defeat prosecution by suppressing 
truth, effect, 89 " 

—who is, 88 et scq 

1 —wide discretion given to courts, 90 
—witness given up by prosecution examined by 
court, 90 

j —witness “ shy and speechless ”, 90 
t —witness, tenant of accused’s relation, 90 
—witness unfavourable, 89 


! Identification 

—want of, effect on dying declaration, 160 


t 


Identification parades 

—statements made at, 49-50 
—evidence as to statements made at, 49-50 


Examination in chief 

—leading questions in, 88 


—refreshing memory, 28, 32 


Facts 

—already known, discovery of, 207-208 


Illiterate witness, 30 

Inducement 

—discovery under, 174 
—confession made under, 174 

Information 

i —Joint, leading to discovery, 209-212 
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Information— {conid.) 

—leading to discovery, admissibility, 176 
—relating distinctly to discovery, admissibility, 
176 

Injuries 

—statement of, refreshing memory, 35 


Inquest 

—previous statement at, hostile witness—contra¬ 
diction, 93 


Inquest report 

:opies of statements in, 128 
•statements incorporated in, corroboration, 70 


Inspection 

-—documents used for refreshing memory, of, 40 


Legislative-Assembly— {contd.) 

—debates in— {contd.) 

* If duly proved *—retained, 280 
omission of words, ‘may then if the courts 
think it expedient in the interest of justice, 
280 

retention or omission of concluding words of 
sub section (i), 256 

statements to aid court as diaries do under 
S. 172—courts discretion, 281 

shall clause 33, as amended stand part of 
the bill, 288 

word evidence in old section or purpose in 
the bill, discussion on, 251 


—duty of court towards. 


2 


—improper reference to police diaries, of, 21 

Interpretation 

—dying declaration by signs or gestures, of, 145, 
146 



•applies to both cognizable and non-cognizable 
case, 50 

jognizable case, of, 8 

-grant of copies of statements during, 121 
—meaning of, 68 
—non-cognizable case, of, 8 
—statements before, 52 
—when it begins in cognizable cases, 7 
in non-cognizable cases, 7 

Jail appeal 

—time how to be computed, 127, 128 

Jamma Wasil Baki papers 

—refreshing memory by, 32 

Judgment 

—copy of, to accused, 124 

—orders and proceeding, copy of, to any 
person affected thereby, 124 
'—statement in police diary, not to form part of, 
22 

Judicial officer 

—recording of dying declaration by, desirabi¬ 
lity, 153 

Jury 

—charge to, grant of copy to accused, 124 
—maps containing statements, placing before, 
49. 

—police diaries not to be placed before, 19 
—statement of witness to police, withholding 
from, 80 

Leading questions, 87^ 

—examination in chief, in, 88 

Legislation 

—intention of,—extent of admissibility of state¬ 
ments leading to discovery, 176 

Legislative Assembly 

—debates in on s. 162 (1923), 251 

Allowing inspection of statements to accused 
and the substitution of ‘ shall ’ for ‘ may * 
in proviso, 258 

amendment made by the Council of State 

297 

could power of refusal be vested in magis¬ 
trates, 285 


—admissibility of, 47-48- 
—discovery of, prepared by police, 47 
—stolen property, of, 47, 48 

Magistrate 

—production of statements, power to order, 10 
—signature of, on dying declaration, 153 

Maps 

—and index to be properly proved, 49 
—containing statements, 48-49 

hearsay and inadmissible, 49 
not to be placed before jury, 49 


—important record, 48 

Memory 

—defective, verbal enquiry, 32 
—restored, 29 

—tw'O modes of refreshing, 29-30 

Memory, refreshing of 

—accused’s statement to police, 34, 47 
—account books, 32 
—can a witness be compelled to, 35-37 
—confession not duly recorded, 32 
—documents which may be used for, 33-35 
—dying statement, 35 
—experts, 32 

—insufficiently stamped promissory note, 32 
—Jama wasil baki papers, 32 
—list of discoveries, 35 
—panchayatnama, 48 
—police diary, 33 
—police officers power, 32-33 
—post mortem report, 31 

—previous statement under s. 512, Gr. P.C., 34 
—reference to police diary, no compulsion, 36 
—statements in police diary, 33 
—statement of injuries, 35 
—witness, by, 29 

referring to copy of document, 28 
refeiTing to writing made by another per¬ 
son, but'^ead by witness, q 8 
referring to writing made by himself, 28 
—writer of dying declaration, 158 
—written statement of dying person, use for, 
153 

—written statement under s.162, Gr, P.G., 33 

Mofassil diary, see diary 
Murder cases 

—examination of police officer, 76 
Non-cognizable case 
—investigation into, 8 
when begins, 7 
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Non-cognizable case— {contd.) 
—police diaries in, essential, 9 

Notes 

—speech, of, admissibility, 34 


—secret reports of—not substantial evidence, 23 

Official correspondence 

—copies of, accused right to get, 126 


—all omissions are not contradictions, 134 
'—and contradiction never identical, 135 
—detaib in statement, of, 135 
—proof of, 133-136 
—unimportant details, 136 
—^what is, 133 


•whether amounts to contradiction, discretion 
of court, 135 


—dying declarations, 159 

Oral statement 

—admissibility under S. 32 (i) Evi. Act, 35 
—excluded under S. 162, 15 
—made to police under S. 161, i 
—made to police, S.162, 43, 66 


—refreshing memory from, 48 


—dying declaration against, admissibility, 141 


—discovery of, qoo et seq 


—accused’s statement before, 47, 216 
ligitimate use, 177 

—dying declarations^before, admissibility, 140 
—examination of witnesses by, 7 
—oral statements to, s. 162, 66 
—questioning of witness \vhethcr any statement 
made to, 63 

—statements before, and their use for contra¬ 
diction, 74 et seq 
not substantive evidence, 23 
—statement recorded by, value of, 77 
—witness’s statement before, 41-47 
admissibility, 80 

Police diary. See Diary, Police 
Police officer 

—can explain his own conduct, s. 162 no bar, 14 
—compelling of, to refer to diary, 28 
—docurnentary version of oral statement by, i 
—entry in the diary of, 2 

—examining witnesses under s. 161, memoranda 
prepared by, 10 

—facts already known to person other than, 
discove^, admissibility, 208 
—holding investigation, statement of witncss,4i 
—investigation into non-cognizable case by, 8 
—notes of statements of, to be used after proper 
proof thereof, 130 
—personal diary of, 26 
—power to refresh memory, 32-33 
—questioning of, as to statement made by possi¬ 
ble defence witness, 96 

—reference to police diary to refresh memory, 
compulsion about, 36, 37 
—refreshing memory from special diary, 30 
—refusing to refresh his memory, 37 


Police-officer— {contd,) 

—should not refuse to refresh his memory, 37 
—to keep diary in non-cognizable cases, 9 
—writing of, use of by another, 30 

Police reports 

—admissibility, 47 

Police Rules and Regulations* extracts 
from, 224-250 
—Bengal 224-227 

case diaries 224-226 
contents of, 224 
forms, 224 

instructions for writing, 225 
language to be used, 224 
persons allowed to see, 225 
privilege attached to, 225 
Dying declarations, 227 

by whom to be recorded and how, 227 
statements under s. 161, Cr. P. C. 226-227 
recording of, 226 

use of, for contradicting witnesses, 226 
—Bihar and Orissa 227-230 
conduct of cases, 227-228 
case diaries, 227 

statements of witnesses under s, x6i, Cr. 

P. C., 228 

Police Order No. 39 of 1923, 228 
sample case diary, 228 
—Bombay, 231-232 
case diaries, 231 
contents of, 232 
description of, 231 

diaries in cases referred for enquiry, 231 
diaries to be kept, 231 
investigation officer, 231 
investigating officers diary, 232 
—Burma, 232-239 

case diary—what is it to contain 232-233 
case diaries, special orders as to, 233-236 
channel of submission of, by Railway 
Police, 235 

copies of, to accompany application for 
remand, 234 

in cases of violent crime, 233 
intentional falsification of, 235 
on search of pereon, 235 
reasons for conducting search to be noted 
in, 235 

relating to things discovered on search, 235 
to be written privately, 235 
dying declarations, 238-239 
rules regarding 238-239 
statements of nature of, signing of, 238 
production of case diary and its use in 
court, 238 

accused’s right to call for it, 238 
copies of documents, 238 
criminal court, sending for it, 238 
inspection by District Magistrate of, 238 
statements of witnesses under s. 161, Cr. 
P. C., 236-237 

case diary distinct from, 236 
form of recording of, 237 
maker in moribund stale, signing of 
statement, 237 

not to be included in case diary, 236 
statements not to be signed, 237 
—Central Provinces and Berar, 239-242 
case diaries 239-241 

cognizable and non-cognisable cases, in, 

239 



3 o8 


POLICE DIARIES AND STATEMENTS 


Police Rules aad Regulations)— (contd*) 

—Central Provinces and Berar case diaries 
— (^contd.') 

contents of, 239 
how wTitten, 240 
privileged document, 239 
production of, in court, 241 
subject matter of, 240 
dying declaration 241 

instructions relating thereto 241-242 
statements under s. 161, Cr. P.C., 241 
mode of recording, 241 
—Madras, 242-243 

case diaries 242-243 
contents of, 242 
duplicate copies, 242 
mode of submitting station diaries, 243 
production of other police records, 243 
remands, and, 243 
submission of, time for, 242 
—Punjab, 243-247 

case diaries, 246-247 

police hies to accompany chalans, 247 
record of, 246-247 

dying declaration, record and procedure, 
247 

orders of Inspector General of Police, 
245-246 

Punjab High Court circulars, 243-245 
statements under s.161, Cr. P.C. 247 
recording of, separate case diary, 247 
—United Provinces, 247-250 
case diaries, 247-248 
contents of, 248 

copies of statements of witnesses, 248 
preparation of, 247 
dying declaration, 249-250 
action to be taken, 250 
when to be recorded by police officcr,249 
rules regarding production of case diaries in 
court, 248-249 
case diary, 248 ^ 

general diary, 248 


Police statements— {contd.) 

—omission to examine in lower court-use in 
appeal, 121 
—proof of, 129 et seq 
—reference by court, 54-55 
—reference to, time for, 82 
—to be duly proved 130-132 
—use for contradiction, 74 et seq 
—uses of, 78 

—^value and worth of, 105 
—witness, of, admissibility, 80 

Post mortem report 

—refreshing memory from, 31 * 

Presumption 

—guilt of, arising from discovery, 217-219 
—non-production of evidence, re., 102 
—under s. 80, Evi. Act, applicability to dying 
declaration, 155 

Previous statement. See Statement 
Prisoner 

—right to get copies of any part of record, 126 
Procedure 

—admitting in evidence of police statements, for 
131 

—bringing on record, contradictions, for, 6 
police statements, for, 56 
—contradicting witness, for, 8i et seq 
—defence witness in sessions case, re., 102 
—police prosecutor ^ving up witness in sessions 
court, cross-examination, 92 

Professional treatises 
—refreshing memory from, 28, 32 

Promissory note 

—insufficiently stamped, refreshing memory from 

32 

Proof 

—dying declarations, of, 153-159 
—statements, made before police, of, 129 et seq 
—statement under S. 157, Evi. Act, of, 69 
—omission of, 133-136 


Police statements 

—absolute right to get copies of, 107 
—accused, of, and relationship with s.162, Cr. 
P. C., 165 et seq. 

—admissibility of, of witness not called by 
prosecution but by court at suggestion of 
defence, 97 

—admitting evidence of, procedure, 131 
—brief note not desirable, 108 
—bringing on record, procedure, 56 
—comparison with depositions, 57 
—corroboration, 62-67 
—defence witness, of, contradiction, 95-97 
—hling on record, 47 
—gist of, value, 108 
—going against F. I. R., 57 
—grant of copies of, 104 et seq 
—hostile witness, contradiction by, 94-95 
—improper admission of, effect, 67 
—improper use of, 55-56 
—joint, copies, 109-1 lO 
—joint, use of, 110 
—method of proving, 132-133 
—not in full, copies of, 108 
—not placed on record, 55 
—not proved, 56 
-—not substantive evidence, 23, 57 


Prosecution 

—discounting of, by reference to police diaries, 18 
—permission to cross-examine its own witness, 92 

Prosecution witness 
—called by defence, 91 
—contradiction of, 74 
—examination of, after defence, loi 
—police diaries as corroboration of, 22 


opies of, accused right to get, iq6 


Prosecutor 

ross examination of own witness whom he 
considers false, 92 

—giving up wimess in sessions court—proccaure 
to enable him to cross-examine, 92 

Record r - 

—accused’s statement before^ police, ot, 47 
—dying statement, of, not in itself evidence, 35 
—police statements, filing on, 47 

Rediscovery „ . * ^ 

—applicability of s.27, Evr. Act 207- 
Refreshing memory. Sec Memory, refreshing of 


-accused under, right to get copies of poUce 
statements, iii, 122 


-and meaning of custody, 201 et seq. 

•and significance of s. 162, Gr. P.C., 41*44 
»f s. 162, 15 
—ofs. 162 and applicability, 44 
—of s. 157, Evi. Act., 67 
—ofs. 27, object and scope of, 176 
S. i6x, Gr. P. G. 

—examination of witnesses by Police, 42 
—history of, 3-4 

—statements under, entered in special diary, x 1 
not to be enered in special diary, 11 

practice of incorporating in special diary, i x 

S. 162, Gr. P. G., 

—and provisions of Evidence Act, 63 
—and s. 27 Evi. Act, 66 
—and ss. 155 and 157, Evi. Act, 66 
—‘ any part of the statement if duly proved,* 

vi *32 

^—‘Any person* includes accused person, 170 
—applicability, witness dying at session stage, 
114 

—as amended and old, difference between, 5 
—critical review of, 1-3 

—debates in Legislative Assembly in 1923, See 
Legislative Assembly, Debates in 
—effect of, as amended, 5 
^-extent of applicability, 45 
—F. I. R. beyond the province of, 15 
—history of, 4-6 

—“ if duly proved ” significance, 132 
—judge contradicting witnesses, 53 
—non-compliance with, 58-60 

does not necessarily vitiate the whole trial 
59-60, 65 

misuse of a statement under s. 162, 60 
■yomission to supply copy, 60 
question of real prejudice, 59 
refusal to supply copy, 60 
s. 162 very difficult to apply, 60 
vitiates the whole trial, 58-59 
accused prejudiced, 58 
copy not granted, 58 
s. 162 disregarded, 59 
—object of, 44 
—oral statements, 15, 43, 44 
—oral statements to police, 66 
—police officer can explain his own conduct, 14 
—police reports, admissibility, 47 
—prohibition in, 45 "v- 

—proviso to, interpretation, 6 
—purpose of, 44 
—redraft of, reason for, 5-6 

—relative position of, and s. 157 ,Evi. Act., 64 
—s. X45 and s, 155, Evi. Act, interlink, 77 
—scope of, 15 

•J—scope and significance of, 41-44 
^—scope of applicability of, 44 
—statements before investigation, 52 
—statements can be used by accused only, 66 
—statement in another case, 51 
—statement of accused to police and its re¬ 
lationship w’ith, 165 et seq 
—statements referred without accused’s request, 
52, 53 

—statement under, 41, 57 

—statements under, their use for corroboration 
61-73 

—there must be a statement and a recorded 
statement for use under, 134 


I 


S. 162, Gr. P. G.— {contd,) 

—^whether repeals s. 27, Evi. Act., 178 et seq. 
Allahabad view, 180 
Bombay view, x8o 
Calcutta view, 185 
Lahore view, 187 
Madras view, 192 
Nagpur view, 195 
Oudh view, 196 
Patna view, 197 
Rangoon view, 198 

—written statements under, 15, 43, 44, 47 

S. 164, Gr. P. G. 

—statements under-corroborative value, 71 

S. 172, Gr. P. G. 

—object of, 13 
—privilege under, 10 
—threefold object ofs. 172 (2), 14 

S. 512, Cr. P.G. 

—previous statement under, refreshing memory 
from, 34 

S. 24, Evi., Act 
—nature of, 172 

S. 27, Evi., Act 
—and s. 162, Cr. P. C., 66 

—applicability of, discovery of a fact already 
known—re-disevovery, 207-208 
—conditions requisite for scope of, 204, 205 
—discoveiy and its various aspects, 200 et seq 
—excepting and qualifying rule of evidence, 172 
—nature and extent of statements admissible 
under, 175 

—object and scope of, 176 

—refers to statement of accused not of ap¬ 
prover, 204 

—relative position of, and s. 24, 25, 26, Evi. Act 
171-174 

—statements leading to discovery under, 178 
et seq. 

—test for application of, 177 
—tests of admissibility, 176 

—whether repealed or over-ridden by s. 162, 
Cr. P. C., 178 et seq. 

Allahabad view’, 180 
Bombay view, 182 
Calcutta view, 183 
Lahore view, 187 
Madras view, 192 
Nagpur view, 195 
Oudh view, 196 
Patna view, 197 
Rangoon view, 198 


S. 32, Evidence Act 

—applicability-witness fully examined but since 
dead, 156 

—nature of proceedings, 140 
—object of, 138 

S. 145) Evidence Act 

—application of, 25 
—contradiction under, 6 

S. 157) Evi. Act 

—and s. 162, 66 

—‘at or about the time,* 69 

—* legally competent to investigate,* 68 

—scope of, 67 

S. X59, Evi. Act 

—refreshing memory, 28 
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POLICE DIARIES AND STATEMENTS 


Security Proceedings 

—statements in, copies of, 107 


;onfession of guilt effect on, 216 


e cases 


—no cross reference allowed, 51 
Sessions case 

—defence witnesses in, procedure, 102 


•witness, by, of writing made by another 
person, 30-31 
-to attestation, 29 

•magistrate, of, on dying declaration, 153 
persons present when witnesses* statements 
recorded, of, 46 


y 


—dying statements by 143-146 
—interpretation of, 146 

—in response to question, admissibility of dying 
statement, 144 

—to be precisely stated, 146 
Special diary. See Diary, Police 


—notes of, admissibility, 34 

Spot 

—pointing out of, by accused, 173 

Statements 

—accused, of, 165 ct seq. 
before police, 47, 216 
immediately after occurrence, 215 
refreshing memory, 34 

—and entries in special diary, evidentiary value, 
76 

—before investigation, 52 
—before police. See police statements. 

—case diary, in, x l 
form of, 12 

—copies of, in security proceedings, 107 
—corroborative, comes after witness has finished 
evidence independendy, 70 
mode of proof, 69-70 
—dying, refreshing memory, 35 
—in another case not affected by s. 162, 51 
—in departmental enquiry, 52 

—in diaries kept under Calcutta Suburban Police 
Act, 79 

—in F. I. R., not evidence, 23 
—in police diaries, 9 et seq 
copies, grant of, 7 

evidence in court not to be tested by, 19 
memoranda of, 10 
no conclusions to be drawn, 17 
not to form part of judgment, 22 
privilege attached to, 10 
refreshing memory, 33 
use of, 17 

what court can do with regard to, 19 
—in writing, production of, 69 
—leading to discovery under s. 27, Evi, Act, 178 
et seq 

_made at identification parades, 49-50 

evidence as to, 49, 50 
—maps, in, 48-49 

.f injuries, refreshing memory, 35 
ral, see oral statement 



Statements— (conid.) 

—previous, admissibility, 84, 85 

contradiction by, of witnesses, 78, et seq 
method of proving, 132-133 
not substantive evidence, 79, 80 
their use, 79, 80 

under s. 512, Cr. P.C., refreshing memory, 

34 

verbal, wimess attention how to be drawn 

84 

—recorded by another person, 31 
—recorded by police, value of, 77 
—record of, under s. 162, adniissibility, 46 
—signed by witnesses, 45-46 
—under s. 161 entered in special diary, 11 

not intended to be entered in special 
diary, 11 

practice of incorporating in special diary, 1 x 
under s. 162, 57 

their use for corroboration, 61-67 
—under s. 512, Cr. P.G., refreshing memory, 34 
—under s. 157, Evi. Act, proof of^ 69 
—use of, in diaries for benefit of accused, 17 
—varying, corroboration, 69 
—verbal, see verbal statement 
—which can be used for corroboration, 

approver’s statement recorded under s. 
337, Cr. P.C-, 73 

before committing mag^trate, 72 
F. I. R., 70 

of deceased or absent witnesses, 71 
of person making a dying declaration but 
surviving, 72 

previous conversation in charge for bribery, 
72 

recorded at an inquest, 70 
recorded under s. 164, Cr. P.C. 71 
recorded under section 512, Cr. P.C., 71 
—witness, of, are not proceedings of police 
officer, 11 

attestation, 46 
before police, 41-47 
privilege under s. 172, 10 
use by accused, limitations, 78 
—written, see written statements 

Summary Register 
—copy of proceedings in, 127 

Test identification 

—articles, of, 50 

Verbal statement 

—nodding of head and making signs amount 
to, 145 

—questions and signs in dying statement amount 
to, 145 

—dying person, of, mode of proof, 153 

Violence 

—consequences of, effect on dying declaration, 
160 


Waste land 

—pointing out place 


in, where property dis¬ 


covered, sufficiency for conviction, 220 

Witness 

—blind, 30 

_can be lawfully required to look at his 

memoranda, 36 

—compelling to refresh memory, 35-37 
—copy of writing in police diary, 27 
—contradiction by previous statement, 78 et seq 



INDEX 


Witness--(co7iW.) 

opportunity of 

With the aid of diaries, i6 
without declaring ‘ hostile *, 03 
—declining to refresh memory, 56 
—defence, see defence witness 

“Too “ evidentiary 

discretion of, to refresh memory, 36 

duty on requisition by court to look at his 
memoranda, 37 

equivocating, cross examination, 03 
—exarmnauon of, by police, 7 

lormer statement, corroboration, 61 
«^me, see hostile witness 
—illiterate, 30 

—irnpeaching credit of, 73, 88 

informing of, of consequences of refreshment. 

not called by prosecution but by court at 

stateSen" 97 of police 

—not produced by prosecution-called by defence 
cross-examination, 91 ^ c»cnce. 

diaries to afford information 
statement, how attention to 

~^bi'put*5o"r ^ '■o^ndation for questions to 
—police statements, admissibility, 80 ! 


3^1 

Witness— (contd,) 

—procedure for contradicting, 81 et sea 
prosecution, see prosecution witness 

^.oToli*cT.%°"’ ““do 

—reference to copy of document by. 91 
—refreshmg memory, 29 ^ 

present memory evoked by writing, aq 
presumption of correctness, 20 
, recollection of past knowledge, aq 
—signing ^vTItlng made by another peiion, 30-31 

—statements of, in police diaries, 17 

evidence in court not to be tested by, iq 
privilege under s. 172, 10 ^ 

—statement signed by, 45 

accused, limitations, 78 
conviction, 58 

by^ 30 another person * but read 

stAtemcnt 

-dymg person, of, use for refreshing memory, 

refreshing memory from, 33 
—S. 162, 43, 47 




confcssion before, disclosing other accused 
who produced property, admissibility, Toi 
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Police Reports, Investigation, Cognizance & Prosecution 

in three Parts 

Each part been divided into different chapters. Each chapter^ mto 
headings, each heading intc sub-headings. Commentary based on authorities. 

SOME OF THE OUTLINES 

F. I. K., its scope and value,—Corroboration, discrepancies and 
delay in F. I. R.— Unexplained-fatal.—Discrepancies and delay in 
F* Rs explained-irninateriaK Reports by accused person •—General 

aspects._Police Reports and actions thereon by Police and Magistrates, 

Police Reports—treated, as complaints and treated as reports under 
different section.—Use and value of F. I. R. Police reports and action 
thereon. Conduct of searches.—Search within the limits of another 
police station.—Seareh list. Its preparation and use. Witnesses to be 
present at search.—Search Warrants. Hand-cuffs, Arrest, Judicial, 
Lock-up, Remand, Bail, Reasons for Remand.—Detention and remand.— 
Inquest ’ reports and enquiry.—Expert medical evidence. False reports 
and false charges. Cognizance conditional on complaint of public servant. 

I Suspicions and Beliefs.—Whether amounts to a false charge, etc. 

\ FALSE CHARGE.—Its construction, scope and institution and, 

[ criminal proceedings, etc., etc., with allied Police Rules and Regulations 
* of all the provinces such as Bengal, Behar and Orissa, Bombay, Burma, 

\ Punjab, U.P., C.P., Madras and Berar, etc. up to date. 

! The author by his accuratt^ sharp and ifteciss siat$ment 5 y his unerring judgment and faciU 

\ explanations of subtle but important distinctions all based on authoritus has rescued this Modern 

i Branch of law from the danger of being engulfed in a warass of confusion. 
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I LAW OF IDENTIFICATION 

g Some of the Special Features 

g The book has been divided in three parts—identification of 

g persons—-identiheation of things and animals—side-light of the laws of 
0 identification—thus covering about 20 chapters and each chapter deal- 
g ing with a particular branch, thus arranging the entire subject, under 

g headings and sub-headings. 

g Some of the outlines- 

g Principles of Identity and General Aspects. 2. Identification 

W by Family History, 3. Cases of Mistaken Identity. 4. Idcntihca- 
0 tion of Human Beings. 5. Identification by Photographs. 0. Identi- 
g fication by speech and voice. 7. Identification by Amount of Irumina- 
o tion. 8. Identification by Footprints. 9. Identification by Finger- 
B prints. 10. Identification by Handwriting. 11. Identification by 
g Circumstantial Evidence. 12. Identification by Evidence of Identical 
*2 Acts. 13. Identification in case of Previous Convicts. 14. Identifi- 
0 cation by—Identification in Parades, Precautions and procedure. 15. 
g Mistakes in Identification. 16. Failure to Identity. 17, Time and 
^ Distance. 18. Identification—Evidence—Its Value and Worth etc. 
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LAW & PRACTICE OF 

Partnership & Private Companies 


BY 


GAUBA, SUBI AND lYEB 
A pioneer work of great value to the Legal Profession 
and Commercial Public, with Commentaries and up to date 
Case Law written by Specialists with intimate knowledge of 
the subject. 
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MURDERS” 

LAW OF HOMICIDE & HURT 

(Including Rioting and Dacoity) 

By 

P. I. RUST 

Revised By 

K. L. GAUBA, SURI & IYER 

It is one of the outstanding contributions by the learned author 
to the Indian Criminal Law and its established reputation as a work 
of High Authority will be enhanced by the preparation of this new edi¬ 
tion by the learned Revising authors. 

The clear style of Expression, the extremely logical order of 
arrangements, etc,, all contribute to make this book an excellent one on 

the subject. ^,v 
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Law & Practice of Private Companies 

By 
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All the essentialities, and formalities about Private Limited Com¬ 
panies and their law affairs. Duties, Powers aud Responsibilities of the 

Company officers. „ ^ . u- 

1. What is a private company. 2. How to convert partnership 

into a private company, its advantages and disadvantages. 8. Private 
company, the only best method of carrying on business with limited 
liabilities. 4. Memorandum. 5. Duty of Powers of the Company 
officers. e.Stamp duties. 7. Registration. 8. Transfer of shares. 
9. Management. 10. Directors. 11. Managing Agency. 12. Deben¬ 
tures 13 Winding up of private Companies. 14. Income-tax—its 
comparison with Income-tax on Partnership and Public Companies. 
15. All sorts of forms, including some of the deeds needed for the use 
of Private Companies. 16. A Chapter dealing with commercial Law 
like Banking, Hundis, Negotiable instruments, Master and Servant etc. 
etc# for guidance of the Directors etc# All based on authorities 
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